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CURRENT EVENTS. 





CONSTITUTIONAL LAW—SWEARING A JUDGE 
OFF THE Bencn.—Much interest is manifested 
in Kentucky with reference to a constitutional 
question recently decided by the law and 
equity court of Louisville. The point 
in issue was whether a statute provid- 
ing for filling the place of a disqualified 
judge was in accordance with the constitution 
of the State. The statute provided that when 
in any case pending before a circuit court 
either party should make affidavit that he 
believes the presiding judge will not do him 
justice, he is entitled to have the case tried 
by a special judge selected pro hac vice, by 
the members of the bar present, out of their 
own number. The affidavit is ex parte; no 
counter-affidavit, and no judicial dictum on 
the subject of bias or prejudice, is permissi- 
ble; there is no adjudication; the judge has 
no, choice, but must retire as gracefully as 
he can, and give place to his extemporized 
successor. This procedure is called, gro- 
tesquely enough, ‘‘swearing a judge off the 
bench,’’ and, eo nomine at least, is, we be- 
lieve, unknown out of Kentucky. 

The constitution of the State provides— 
section 28, article 4—*‘The general assem- 
bly shall provide by law for holding circuit 
courts when from any cause the judge shall 
fail to attend, or, if in attendance, cannot 
properly preside.”’ 

Under the ‘‘appropriate legislation’ power 
on this subject, conferred by the constitution, 
the general assembly of Kentucky proceeded 
to enact the statute which was brougnt under 
ciriticism by the Louisville court. By this 
statute was conferred upon any party 
ip any action in the circuit court the 
remarkable privilege of ‘‘swearing the judge 
off the bench,’’ in manner and form as al- 
ready recited. By another act a party was 
permitted, upon a like affidavit, to remove a 
cause from one to another of the circuit 
courts held in the city of Louisville. This 
statute is also criticised by the court, but we 
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do not now propose to comment upon its 
rulings on that subject, as the procedure by 
which a judge is sworn off the bench is 
‘‘metal more attractive.’’ 

Upon the former statute and the construc- 
tion to be put upon it, the court, through 
Hon. Sterling Toney, delivered an able, 
learned and exhaustive opinion, and arrived 
at the conclusion that the statute was in con- 
travention of the constitution and in excess 
of the powers intrusted to the general assem- 
bly, for, as it purported to add other causes 
why it was improper for a judge to preside 
in a particular case to those common law 
causes which by universal consent have al- 
ways been recognized as disqualifications, 
such as interest, consanguinity, affinity, etc. 
The court very properly held that the framers 
of the constitution, in referring to causes 
which would render it improper for a judge 
to preside, meant to include only those time- 
honored and universally accepted disqualfi- 
cations, and by no means to confer upon the 
legislature a charter ‘‘wide as the winds,’’ 
to extend those disqualifications to any ex- 
tent which might seem desirable. 

The procedure in question is especially ob- 
noxious to criticism, as it is ex parte, and no 
legal proceeding should be founded upon 
more unquestionable right, nor subjected to 
more rigid scrutiny than one in which action 
is taken at the instance of one party and the 
other debarred from the privilege of contro- 
verting it. In the matter under considera- 
tion, the power of the legislature to add other 
causes to those long recognized as such as 
render it improper for judges to preside at 
the trial of a case, are supported by nothing 
more substantial than the flimsiest of infer- 
ence. ‘The constitution says in effect that if 
from any cause it is improper for the judge 
to preside, then the legislature shall provide, 
etc., thus committing to the legislature the 
duty of providing a remedy for the incon- 
venience, not to declare what shall be held 
to constitute such inconvenience. The stat- 
ute in question would have been founded 
upon adequate authority if the constitution 
had provided that the legislature should de- 
clare what will render it improper for a judge 
to preside in a particular case, and should 
enact such Jaws as would secure a remedy. 

We think that the organic law of a State, 
like its other laws, should be subjected to a 
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reasonable construction, so that as little in- 
convenience as possible shall be occasioned 
from too rigid and literal an interpretation 
on the one hand or loose and wild inferences 
on the other. A constitution, however, has 
a sanctity far above that which attaches to 
any other legislation, however momentous. 
It is the supreme and ultimate security of all 
civil and political rights, and legislators and 
judges whose duty it may be to construe it 
should exercise a caution appropriate to men 
who tread on holy ground. Legislatures, it 
is to be feared, sometimes enact laws of 
doubtful constitutionality because they think 
that the question involved will soon come 
before the courts, and thus shift upon the 
judiciary a responsibility which, in the first 
instance, was incumbent upon the legislature. 
On the other hand, judges may be unduly 
influenced by the fact that many rights have 
been acquired, and many interests involved 
under laws of questionable constitutionality, 
and that much loss and distress must needs 
follow their abrogation. The only safe rule 
is that legislators should cautiously keep 
within their constitutional powers, and that 
courts should strictly discharge their duties, 
irrespective of antecedents and of conse- 
quences. 








NOTES OF RECENT DECISIONS. 


SLANDER—PRIVILEGED COMMUNICATIONS— 
Burpen oF Proor—Matice.—The Supreme 
Court of New Jersey recently decided a case! 
involving the question what are privileged 
communications in cases of slander. The 
circumstances were these: The plaintiff, who 
was a peddler of jewelry, had been for a long 
time in the habit of buying upon credit arti- 
cles suitable for his trade from the defend- 
ants, who were manufacturers of such arti- 
cles. Upon one occasion he bought upon 
credit a lot of eight gold chains, and then 
two other chains were missing, which, upon 
search, were afterwards found upon his per- 
son. He was indicted for stealing these 
chains, and afterwards, being at liberty upon 
bail, went to the store of another jeweler, 
Mr. Thoma, asked for credit, and exhibited 


1 Fabr v. Hayes, 8. C. N. J., Feb. 27, 1888, 13 Atl. 
Rep. 261. 





bills of goods bought by him on credit from 
the defendant. He referred to the defend- 
ant for his solvency, and Mr. Thoma, taking 
his card, went to the defendant’s place of 
business to verify the reference. Defendant 
charged him with the theft and confronted 
him, charging him in the language alleged to 
be slander. ‘‘You are a thief; you stole two 
gold chains from us.’’ This action was 
brought and a verdict rendered for the de- 
fendant, and was heard upon a rule to show 
cause why that verdict should not be set 
aside. The court held that the communica- 
tion to Thoma, charging that plaintiff was a 
thief, was a privileged communication. The 
court says upon this subject: 

‘*The defendant insists that the jury should 
have been directed to find a verdict for him, 
<n the ground that the alleged slander was a 
privileged communication. The question is 
whether the defendant’s statements came 
within that class of communications which is 
regarded in law as having a qualified privi- 
lege. In order to bring a case within this 
class prima facie, the burden is on the de- 
fendant to show—irst, that the occasion was 
privileged; second, that the statement was 
made under an honest belief in its truth. 
It is unquestioned law that when one person 
applies to another for credit, and the latter 
seeks information from a third as to the pro- 
priety of giving credit to the applicant, a 
privileged occasion arises for communications 
bearing upon that subject.’’ ? 

The court further held that the charges 
made against the plaintiff were made under 
an honest belief of their truth. The court 
adds, that if the occasion for uttering the 
words is privileged, and the words are spoken 
in good faith and in an honest belief of their 
truth, the defendant cannot he held liable 
unless the circumstances show the existence 
of express malice, prompting the injurious 
expressions. On this point the court says: 

‘‘The existence of such a motive may be 
legitimately gathered from the character of 
the defamatory communication, as if the 
terms used be utterly beyond and dispropor- 
tionate to the facts which the defendant has 
reason to believe,’ or from the circumstances 
under which the communication is made, as 

2 Ormsby v. Douglass, 37 N. Y. 477; King v. Patter- 
son, 49 N. J. Law, 417, 9 Atl. Rep. 705. 


8 Spill v. Maule, L. R. 4 Exch. 232. 
4 Toogood v. Spyring, 1 Cromp., M. & R. 181. 
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if an opportunity is sought to make it before 
third persons not legally interested in hear- 
ing it, rather than to those only who are so 
interested ;* or from any extraneous facts 
which in reason tend to prove it.’’ 








TENDER OF AMOUNT DUE ON MORT- 
GAGE. 


- Common Law Doctrine. 
. New York Doctrine. 
. Where to be Made. 
. How to be Made. 
To whom Made. 
. Who may Make. 
. When to be Made. 
. What is a Valid Tender. 
a. Must be of a Sum of Money. 
b. Must be of a Precise and Definite Amount. 
c. Must be of the Full Amount. 
d. Must be Made in Lawful Money. 
e. The Money must be Produced. 
J. Must be Unconditional. 
g. A Reasonable Time must be Given to Accept 
or Reject the Tender. 
h. Contracts Payable in Coin—Tender in Bank 
Notes. 
9. Effect of a Sufficient Tender. 
10. Tender after Breach. 
11. Tender after Suit Brought. 
12. Tender and Payment into Court before Decree. 
13, Tender and Payment into Court after Decree. 
14. Tender of Costs. 
15. To Entitle to Affirmative Relief, or Release from 
Interest, Tender mst be Kept Good. 


where the tender is made, and refused, after 


SASS Few 


1. Common Law Doctrine.—By the doc- 
trine of the ancient common law a mortgage 
was a grant of land defeasible on the condi- 
tion subsequent of paying the money secured 
at the exact time specified; and, on default 
of payment at the exact time and place stip- 
ulated, the mortgagor’s title was forfeited 
absolutely, and the land was thereby taken 
away from him forever, and neither tender 
nor payment would have the effect to revest 
the title.? If, however, the mortgagor made 
tender of the debt due, and interest, at the 
time and place stipulated, and the mortgagee 
refused to receive it, the mortgage was dis- 
charged.* Some of the older cases hold that 

1 Co. Litt. 2054. 

2 Himmelman vy. Fitzpatrick, 5 Cal. 650; Crain v. 
McGoon, 86 Ill. 431; s. c., 29 Am: Rep. 37; Rowell v. 
Meichell, 68 Me. 21. 

3 Co. Litt. 205a. See Crain v. MeGoon, 86 Ill. 431; 
8. C., 29 Am. Rep. 36; Post v. Arnot, 2 Denio (N. Y.), 
844; Shields v. Lozear, 34 N.J. L. 469; s.c., 3 Am. 
Rep. 256; Kertright v. Cady, 21 °N. Y. 343; s. c., 78 
Am. Dez. 145. 





breach, it gives only a right to redeem and 
does not revest the legal title in the mort- 
gagor;* but according to the later doctrine, 
it dischages the lien. Where the tender is 
made after the maturity of the debt, it must 
be kept good to have the effect to discharge 
the lien. And under the present theory of 
mortgages in New York and other States, 
and the practice of the courts, although a 
tender of the full amount due on the mort- 
gage, duly made, discharges the lien of the 
mortgage on the land, and constitutes a good 
defense to its inforcement, without the keep- 
ing of the tender good,* yet the mortgagor 
cannot obtain, in equity, the affirmative relief 
of having the mortgage extinguished, unless 
he keeps his tender good.’ 


4 Phelps v. Sage, 2 Day (Conn.), 151; Maynard v. 
Hunt, 5 Pick. (Mass.) 240; Holman v. Baily,3 Metce. 
(Mass.) 55; Erskine v. Townsend, 2 Mass. 495; s. c., 
3 Am. Dec. 71; Currier v. Gale,9 Allen (Mass.), 522; 
Smith v. Kelley, 27 Me. 237, 241; s.c.,46 Am. Dec. 
595. See Post v. Arnot, 2 Denio (N. Y.), 344. 

5 Tuthil) v. Morris, 81 N. Y. 94; Day v. Strong, 29; 
Hun (N. Y.), 505, 508; Harris v. Jex, 55 N. Y. 425; 
Johnson v. Zink, 51 N. Y. 535; Crain v. MeGoon, 86 
Til. 431; s.c.,29 Am. Rep. 36. See Maynard v. Hunt, 
5 Pick. (Mass.) 240; Smith v. Kelley, 27 Me. 287; s. c., 
46 Am. Dec. 595; Merritt v. Lambert, 7 Paige Ch. (N. 
Y.) 344. . 

6 Kortright v. Cady, 21 N. Y. 345, s. c., 78 Am. Dec, 
145; Cass v. Higenbotam, 100 N. Y. 248; Breunich v. 
Weselman, 100 N. Y. 609. The same doctrine prevails 
in Michigan, Caruthers v. Humphrey, 12 Mich. 271; 
Van Hausan v. Kanouse, 13 Mich. 303; Potts v. Plais- 
ted, 30 Mich. 149. In order to discharge the lien of a 
mortgage without the tender being kept good, it must 
be clearly proved that the tender was fairly made and 
deliberately refused by the holder of the mortgage, or 
some one duly authorized by him, and that the abso- 
lute tender was sufficient to cover the whole amount 
due. Tuthill v. Morris, 81 N. Y.94. The case of Kort- 
right v. Cady, supra, and other cases, were disap- 
proved by the supreme court of Illinois in the case of 
Crain v. MeGoon, 86 Ill. 431; s. c., 29 Am. Rep. 37, 38, 
in so far as they hold that the tender of a mortgage 
debt after maturity discharges'the mortgage, though 
the tender is not made good, and the case of Merritt v. 
Lambert, 7 Paige Ch. (N. Y.) 344, and other cases, be- 
ing relled on as sustaining a contrary doctrine. And 
the doetrine of Kortright v. Cady was deniied by the 
supreme court of Nebraska in the ctse of Tompkins v. 
Batie, 11 Neb. 147; s. c., 38 Am. Rep. 361. 

7 Tuthill v. Morris, 81 N. Y.94. To entitle the mort- 
gagor to be relieved from the payment of interest and 
const, he must keep the tender good from the time it 
was made. Tuthill v. Morris, 81 N. Y. 94; Gray v. 
Angier, 62 Ga. 596; Bissell v. Haywood, 96 U. 8S. (6 
Otto.) 580; bk. 24 L. ed. 678; Peugh v. Davis, 113 U. 
S. 542; bk. (28 L. ed. 1127. In an equitable action to 
compel conveyance by grantee under a mortgage in 
the form of an absolute deed, who continued in pos- 
session of the property as if absolute owner, to con- 
vey after tender duly made, the fact that the tender 
was not kept good, and the amount tendered paid into 
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2. New York Doctrine.—It is now generally 
conceded, and is well settled in New York, 
and most of the other States, that a mortgage 
is simply a security for the payment of the 
bond or other evidence of indebtedness.® It 
has been held at law that a legal tender of 
the money due on the bond and mortgage, 
made to the mortgagee, or his assignee, or to 
a duly authorized agent or attorney of either, 
accompahied by a refusal, discharges the land 
from the lien of the mortgage, though the 
debt still remains.’ And this is true although 
the tender may not be made at the law-day,”” 
but on some day subsequent, which is before 
foreclosure." But in equity, unless a tender 
is made at the law-day, it does not turn what 
was before an equity of redemption into an 
absolute estate, discharged from the lien of 
the debt secured, which remains unpaid. 
Yet a tender of the money on the day it be- 
comes due is a compliance with the condi- 
tions, and by the terms of the mortgage di- 


éourt, will not entitle the grantee to interest accrued 
upon the amount due since thetender. Wood v. Rabe, 
52 N. Y., Super. Ct. Rep. (20 J. &S.) 479; citing Rosevelt 
Bull’s Head Bank, 45 Barb. (N. Y.) 579; Jenins v. 
Hinman, 5 Paige Ch. (N. Y.) 309; Stevenson v. Max- 
well, 2 N. Y. 408; Crary v. Smith, 2 N. Y. 481; distin- 
guishing Tuthill v. Morris, 81 N. Y. 94; Simpson v. 
French, 25 How. (N. Y.) Pr. 464; Brooklyn Bank fv. 
De Graw, 23 Wend. (N. Y. )241; Ss. C.,35 Am. Dec. 569; 
Brown v. Ferguson, 2 Denio (N. Y.), 196; Hills v. 
Place, 48 N. Y. 520; Becker v. Boon, 61 N. Y.317. But 
payment into court of the amount due and tendered 
before suit is waived by a denial that any tender was 
made. Wood v. Rabe, 52 N. Y. Super. Ct. Rep. (20 J. 
& 8S.) 479. See also Planter v. Lehman. 26 Hun (N. 
Y.), 374; Sheriden v. Smith, 2 Hill (N. Y.), 538; or if 
the answer of the defendant pleading the tender be 
accepted and acted upon without objection. Rosevelt 
y. N. Y. & Har. R. R., 45 Barb. (N. Y.) 554; 8. C., 30 
How. (N. Y.) Pr. 226. 

8 Weeks v. Weeks, 16 Abb. (N. Y.) Pr. N.C. 143; 
Kortright v. Cady, 21 N. Y. 243; s.c., 78 Am. Dee. 
145; Stoddard vy. Hart, 23 N. Y. 500; Remington Pa- 
per Co. v. O’Dougherty, 81 N. Y.492; Wanzer v. Cary, 
16 N. Y. 526; Carpenter v. Soule, 88 N. Y. 251; Shields 
v. Lozear, 34 N. J. L. 496; 8. c., Am. Rep. 256; Os- 
borne v. Tunis, 25 N. J. L. (1 Dutch.),651; Montgom- 
ery v. Bruere, 4 N.J.L. (South.) 274; Ketchum v. 
Crippen, 37 Cal. 223. 

* Jackson v. Croft, 18 Johns. (N. Y.) 110; Merritt v. 
Lambert, 7 Paige Ch. (N. Y. 344; Kemble v. Wallis, 10 
Wend. (N. Y.) 374; Kortright v. Cady, 21 N. Y. 345; 
8. C., 78 Am. Dec. 145; Breunich v. Weselman, 100 N. 
Y. 609. 

10 The time specified for the payment of the money 
due on a mortgage was called the “‘ law-day,” because 
after default the legal rights of the mortgage were 
gone. Kortright v. Cady, 21 N. Y. 343; 8. c., 78 Am. 
Dee. 145. 

ll Edwards v. Farmers’ Ins. Co., 21 Wend. (N. Y.) 
467; 8. C., 26 Wend. (N. Y.) 541. 





vests the whole interest of the estate of the 
mortgagee in the premises.” 

If the money be not paid on the day it be- 
comes due the condition is broken, and the 
interest of the mortgagor in the land is then 
reduced to the mere equity of redemption; 
when an actual payment, and not a mere 
tender, becomes necessary to discharge the 
legal and equitable lien of the mortgage upon 
the land. By the common law, a reconvey- 
ance was necessary to reinvest the mortgagor 
with title; and this is why a bill to redeem 
has been held necessary when the mortgagee, 
after forfeiture, refuses to receive what is 
due.” 

But it seems to be now held that payment 
or tender to a mortgagee in possession, at 
any time after the mortgage debt becomes 
due and before foreclosure, destroys the lien 
of the mortgage and restores the mortgagor 
to his full title, and that he may recover pos- 
session in an ordinary action of ejectment.™ 

It was held by the Supreme Court of New 
Jersey in the case of Shield v. Lozear,” that 
payment after breach would revest the title, 
but that unaccepted tender would not, but 
would only stop the running of the interest, 
and subject the mortgagee to costs of a bill 
to redeem. The court says that a tender, 
though equivalent to a performance, where 
the question is whether the mortgagor is in 
default, it is not a satisfaction or extinguish- 
ment of the debt. In speaking of the New 
York doctrine as above set forth, the court 
says: ‘‘It may with safety be said that the 
doctrine of the New York courts, originating 
in error, and maintained against the opinion 
of some of the most eminent jurists who have 
occupied the bench of that State, is without 
the support of any judicial tribunal in this 
country; and it is impossible to see upon 
what principle of law or equity it can be 
rested.”’ 

3. Where Made.—A debtor is bound to 
seek his creditor, if he be within the State, in 


12 Merritt v. Lambert, 7 Paige Ch. (N. Y.) 344; Ar- 
not v. Post, 2 Denio (N. Y.), 344; Burnett v. Denison, 
5 John. Ch. (N. Y.) 35. 

13 Merritt v. Lambert, 7 Paige Ch. «N. Y.) 344. 

14 Trimm v. Marsh, 54 N. Y. 599; s. c.,13 Am. Rep. 
623; affirming 3 Lans. (N. Y.) 509; see also, Jackson v. 
Croft, 18 Johns. (N. Y.) 110; Edwards v. Farmers’ 
Ins. Co., 21 Wend. (N. Y.) 467; 8. C., 26 Wend. (N. Y.) 
641; Arnot v. Post, 6 Hill (N. Y.),656; Contra, Merritt 
v. Lambert, 7 Paige Ch. (N. Y.) 344. 

15 34 N. J. L. 496; 8. c., 3 Am. Rep. 256. 
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order to make a tender to him,'® where no 
place of paymeut is specified in the instru- 
ment.” But where money is due at a par- 
ticular place tender must be made at that 
place," and a court of equity will not supply a 
defect in a tender made in the wrong place.” 
But a debtor is not required to follow his 
creditor into a foreign country or another 
State in order to make.a tender to him; and 
where the mortgagor has left the State with- 
out leaving any agent authorized to receive 
the interest and installments of principal as 
they become due, the mortgagor will be re- 
lieved from the obligation to make a tender.” 

It has been said that where no place of 
payment is fixed in the instrument, and the 
mortgagor gives notice to the mortgagee that 
he will make payment at a particular place, 
if that place of payment be not objected to 
at the time, a tender at that place, on the day 
of the maturity of the debt, will be good.”! 

Where a mortgagee had left the State and 
took up his residence in Europe, without ap- 
pointing an agent to receive the interest and 
installments of principal as they fell due, and 
when the note became due sent the note and 
mortgage to an attorney in New York City 
with instructions to foreclose the mortgage, 
and the mortgagor, upon receiving notice of 
such foreclosure, made a tender to such at- 
torney of the amount due, it was held to be a 
valid tender and discharged the lien on 
the land; ” but the court held further that in 
such case the mortgagor must bring the 
money into court with his answer, or the 
complaint will not be dismissed, and the 
plaintiff will be entitled to a money judgment 
for the amount due and interest, but without 
costs.” 


16 Hunbie v. Valkening, 49 How. (N. Y.) Pr. 169; 
Smith v. Smith, 25 Wend. (N. Y.) 405; s.c.,2 Hill (N. 
Y.), 351, and note; King v. Finch, 60 Ind. 420; Toole 
v. Turnbridge, 2 Mees. & W., 223. 

17 Slingerland v. Morse, & Johns. (N. Y.) 474; King 
v. Finch, 60 Ind. 420; Littell v. Nichols, Hard. (Ky.) 
71; Bates v. Bates, Walker (Miss.), 401; s. c., 12 Am. 
Dec. 572. See Litt. § 304; Co. Litt. (3 ed.) 5A. 

18 Slingerland v. Morse, 8 Johns. (N. Y.) 474; King 
v. Finch, 60 Ind. 420; Littell v. Nichols, Hard. (Ky.) 
71; Bates v. Bates, Walker (Miss.), 401; s.c., 12 Am. 
Dec. 572. 

19 King v. Finch, 60 Ind. 420. 

® Honbie v. Volkening, 49 How. (N. Y.) Pr. 169. 

21 Smith v. Smith, 25 Wend. (N. Y.) 405; Gyles v. 
Hall, 2 P. Wms. 378. 

2 Honbie v. Volkening, 49 How. (N. Y.) Pr. 169; 
Kortright v. Cady, 21 N. Y. 343; s.c.,78 Am. Dee, 145, 

% Honbie v. Volkening, 49 How. (N. Y.) Pr. 169. 





4. How Made.—To discharge the lien of a 
mortgage by a tender of the amount due, it 
must appear that the tender was fairly made 
and deliberately refused by the mortgagee, 
or his duly authorized representative, after a 
sufficient opportunity to ascertain the amount 
due; or that a sum ample to pay the whole 
amount due was absolutely and uncondition- 
ally tendered and refused.” 

It has been said that a tender by a junior 
mortgagee, to have the effect of payment of a 
prior mortgage, must be made in unmistaka- 
ble terms, so that there can be no doubt of 
the intent to satisfy and discharge the senior 
mortgage, not to redeem and have a transfer 
of it.” 

5. To whom Made.—The tender must be 
made to the mortgagee or his assignee, or 
some one authorized to receive for him.* 
But where the note and mortgage have been 
assigned, and no notice of the assignment 
given to the mortgagor, such mortgagor may 
lawfully continue to treat the mortgagee as 
owner ;” and a tender to the original mort- 
gagee of the amount due on the mortgage, 
extinguishes the lien of the mortgage as ef- 
tually as the payment thereof.” 


% Tuthill v. Morris, 81 N. Y. 94. 

2 Frost v. Yonkers Savings Bank, 70 N. Y. 553; 8. C., 
26 Am. Rep. 627; reversing 8 Hun (N. Y.), 26; Kort- 
right v. Cady, 21 N. Y. 343; s. c., 78 Am. Dee. 145; Stod- 
dard v. Hart, 23 N. Y. 556, 560; Hartley v. Tatham, 1 
Keyes (N. Y.), 222; Day v. Strong, 29 Hun (N. Y.), 
505. Under the provisions of tho California Civil Code, 
§§ 1,485, 1,500, 2,905, a tender, to destroy the lien of 
the mortgage, must be made with “intent to extin- 
guish the obligation,” and the money tendered must 
be immediately deposited in bank. Chielonich v. 
Krauss (Cal. Sept. 1, 1886), 11 Pac. Rep. 781. 

% Hornby v. Cramer, 12 How. (N. Y.) pr. 490; Hoyt 
v. Hall, 3 Bosw. (N. Y.) 42; King v. Finch, 60 Ind. 
420; Kirkton v. Braithwaite, 1 Mees. & W. 310, Smith 
v. Goodwin, 4 Barn. & Ad. 413; Goodland v. Blenith, 
1 Camp. 477. A court of equity will not supply a de- 
fect in a tender made toa wrong party. King v. Finch, 
60 Ind. 420. In this case the officers of a bank inad- 
vertantly took from a special deposit a note not paya- 
ble in bank, and notified the maker of its maturity, 
without claiming ownership, but afterwards declined 
the maker’s tender of payment; it was held that the 
tender to the banks was invalid. 

7 Trustees of Union College v. Wheeler, 61 N. Y. 88. 

% Hetzell v. Barber, 6 Hun (N. Y.), 534; Kortright 
Cady, 21 N. Y. 348; s.c., 78 Am. Dee. 145; Reed v. 
Marble, 10 Paige Ch. (N. Y.) 413; Kell v. Bruce (N. Y. 
Super. Ct.), 17 Week. Dig. 39; Brewster v. Carnes, 22 
Week. Dig. 230; Van Keuren v. Corkins, 66 N. Y. 77; 
affirming 4 Hun (N. Y.), 129; Wanzer v. Cary, 12 Hun 
(N. Y.), 403; Reed v. Marble, 10 Paige Ch. (N. Y.) 413; 
James v. More, 2 Cow. (N. Y. 258; New York Life 


* Ins & Trust Co. v. Smith, 2 Barb. Ch. (N. Y.) 82. 
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Where a mortgage has been assigned, the 
assignee, to protect himself, should give no- 
tice of the assignment to the mortgagor. The 
mere recording of an assignment of a mort- 
gage is not notice to the mortgagor, or to the 
purchaser of the equity of redemption, of the 
fact of such assignment.” 

The tender may be made to a merchant’s 
clerk or an attorney authorized to collect; 
but may not be made to the mortgagee’s 
servant girl, without proof that she was ap- 
parently authorized to receive the money.*! 
And it is held that a tender to one of two 
members of a firm of the amount due ona 
mortgage in their favor, is insufficient.” 

Where a debt was owing to a married 
woman, a tender by the debtor to her hus- 
band, her agent, believed by the party mak- 
ing the tender to be the real party in interest, 
has been held to be a valid tender.™ And a 
tender to a trustee of a cestui que trust will be 
valid.# 

6. Who may Make.—A tender, to discharge 
the lien of a mortgage, must be made by the 
mortgagor, or his legal representative, and 
rot by a stranger; and where a tender by 
one who, as between the mortgagor and the 
mortgagee, is a stranger to their dealings and 
is simply an intermeddler, and has no right 
of redemption, the tender is invalid, and the 
mortgagee has a right to refuse it.® 

29 Brewster v. Carnes, 22 Week. Dig. 330. 

80 Jackson v. Crafts, 18 Johns. (N. Y.) 110; Billiott v. 
Robinson, 13 La. An. 529; Hoyt Barnes, 11 Me. 475; 
Oatman v. Walker, 38 Me. 67; McImfee v. Wheelock, 
1 Gray (Mass.), 600; Moffat v. Parsons, 5 Taunt. 307; 
Watson v. Herrington, 1 Carr & K. 36; Crozier v. Pill- 
ing, 4 Barn. & Cress, 26; Wilmot v. Smith, 3 Car. & P. 
453. A tender toan attorney authorized to demand 
payment, but not authorized to receive it, is not valid 
and effectual. Guessy v. Schneider, 50 How. (N. Y.) 
Pr. 134. 

31 Jewett v. Earle, 53 N. Y. Super. Ct. Rep. (213. & 
S.) 349. 

82 Wychoff v. Anthony, 9 Daly (N. Y.), 417. 

33 Conred v. Druids Grand Grove, 64 Wis. 258. 

34 Cahoon v. Hollenback, 16 Serg. & R. (Pa.) 425; s. 
c., 16 Am. Dee. 587. 

% Harris v. Jex, 55 N. Y. 421; affirming s. c., 66 
Barb. (N. Y.) 232; Maher v. Newbauer, 32 Cal. 168; 
McDougald v. Dougherty, 11 Ga. 570; Prieur v. Dep- 
onilly, 8 La. Ann. 399; Hampshire Bank v. Billings, 17 
Pick. (Mass.) 87; Watkins v. Ashwicke, Cro. Eliz. 48; 
Cropp v. Hambleton, Cro. Eliz. 49. See Kincaid v. 
School District, 11 Me. 188; Harding v. Davis, 2 Car. 
& P.78. A tender made on behalf of an infant or an 
idiot by a relative or friend will be good. Brown \. 
Dysinger, 1 Rawle (Pa.), 408; Co. Litt. 2060. 


% Sinclair v. Learned, 51 Mich. 335, 339 See also, 


Smith v. Austin, 9 Mich 465; Eaton v. Norih, 25 Wis. 
614; Byington y. Bookwalter,7 Iowa,512; s.c.,74 Am. 





It has been held that a junior mortgagee is 
entitled to pay off a senior mortgage, upon 
which an action to foreclose is pending, and 
to have the same satisfied and. discharged.” 
The rule that a tender by a junior mortgagee 
will discharge the lien of a prior mortgage, 
does not apply when the tender is for the 
purpose of obtaining an assignment of the 
mortgage without paying it, and such tender 
furnishes no defense in an action to foreclose 
the prior mortgage. 

It seems that a tender made before sale, of 
the amount due on the mortgage, made by a 
subsequent incumbrancer, for the purpose of 
redemption, is equivalent to payment if prop- 
erly made, and the money is set apart and 
kept for the prior mortgagee ;” for a tender 
by a subsequent mortgagee has the same ef- 
fect against the mortgage as if made by the 
mortgagor.” 

It is held that after a conveyance of mort- 
gaged land to one who assumes payment of 
the mortgage, the land becomes primarily 
liable; and equity will not allow the owrer 
of the redemption to discharge the lien by a 
mere tender without payment, to the preju- 
dice of other parties liable.“ 

7. When to be Made.—At common law the 
tender of a mortgage debt must be made on 
the day it falls due, and at the place ap- 
pointed, where a place is designated, to dis- 
charge the mortgage lien; but it is held in 
New York, although the principle is a de- 
parture from the ancient common law, that a 
tender after the law-day, and before fore- 
closure, discharges the lien.“? Where the 


Dee. 279; Grant v. Duane, 9 Johns. (N. Y.) 591; Lo- 
max V. Bird, 1 Vern. 182. 

37 Frost v. Yonkers Sav. Bank, 70 N. Y. 553; revers- 
ingin part 8 Hun (N. Y.), 26; Trombley v. Cassidy, 
82 N. Y. 155. The question whether a tender by a sub- 
sequent mortgagee of the amount!due on a prior mort- 
gage, if made after the law-day of the mortgage, or 
after judgment foreclosing the mortgage, discharges 
the mortgage or judgment, without keeping the tender 
good, is discussed, but not decided in Ketchum vy. 
Crippen, 37 Cal. 223. 

% Day v. Strong, 29 Ilun (N. Y.), 505; following, 
Frost v. Yonkers Sav. Bank, 70 N. Y.553. See Bloom- 
ingdale v. Barnard, 7 Hun (N. Y.), 459. 

89 Edwards v. Farmers’ Fire Ins. Co., 21 Wend. 467; 
Stoddard v. Hart, 23 N. Y. 556; Dings v. Parshall, 7 
Hun (N. Y.), 522. 

# Ding v. Parsball, 7 Hun (N. Y.), 522. 
ingdale v. Barnard, 7 Tun (N. Y.), 459. 

41 Harris v. Jex, 66 Barb. (N. Y.) 232; affirmed in 55 
N. Y. 421; 8. c., 14 Am. Rep. 285. 

42 Jackson v. Crofts, 18 Johns. N.Y. 110; Edwards 
y. Farmers’ Fire Ins. and Loan Co., 21 Wend. (N. Y.) 


See Bloom- 
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tender is made after the law-day it is held by 
some courts that such tender must be kept 
good or it will not discharge the land from 
the lien of the mortgage ;*” but the New York 
courts hold that where a tender of the full 
amount due on the mortgage, principal and 
interest, is duly made, it discharges the lien 
of the mortgage on the land whether the ten- 
der is kept good or not.# 

It was said by Chief Justice Comstock in 
the case of Kortright v. Cady” that ‘‘the 
proposition that a tender of the money due 
on a mortgage, made at any time before a 
foreclosure, discharges the lien, is the logical 
result of premises which are admitted to be 
true. These are, that the mortgagor has the 
same right after as before default to pay his 
debt, and so clear his estate from the incum- 
brance; and that payment being actually 
made, the lien thereby becomes extinct. We 
have, then, only to apply an admitted prin- 
ciple in the law of tender, which is, that ten- 
der is equivalent to paying as to all things 
which are incidental and accessorial to the 
debt. The creditor, by refusing to accept, 
does not forfeit his right to the very thing 
tendered, but he does lose all collateral ben- 
efits or securities.’’ “ 

But it seems to be the generally accepted 
doctrine that when the debt is discharged 
according to law, whether before or after the 
law-day, the mortgagee has the legal seizin 
in trust for the mortgagor, and the court will 
never permit the trustee, or those claiming 


467; affirmed on appeal, 26 Wend. (N. Y.) 541; Post 
v. Arnot, 2 Denio (N. Y.), 344, 346; Kortright v. Cady, 
21 N. Y. 343; s. c., 78 Am. Dec. 145; Graham v. Lin- 
den, 50 N. Y. 547; Green v. Fry, 93 N. Y. 353. The 
same rule prevails in Indiana, McClellan vy. Coffin, 93 
Ind. 456; in Michigan, Caruthers v. Humphrey, 12 
Mich. 270; Van Husen v. Kanouse, 13 Mich. 303; Potts 
v. Plaisted, 30 Mich. 149; and in Missouri, Olmstead v. 
Tarsney, 69 Mo. 396; Thornton v. National Exchange 
Bank, 71 Mo. 221. Buta contrary doctrine prevails in 
Florida, Mathews v. Lindsay, 20 Fla. 962; in Illinois, 
Crain v. MeGoon, 86 Ill. 431; s. c. 29 Am. Rep. 37; in 
Massachusetts, Currier v. Gale, 9 Allen (Mass.), 522; 
Cranston v. Crane, 97 Mass. 459; and in New Jersey, 
Shields v. Lozear, 34 N.J. L. 496,505; s.c.3 Am. Rep. 
256; Stockton v. Dundee, Manf’g. Co., 22 N. J. Eq. 56. 

4 Crain v. McGoon, 86 II]. 431: s. c., 29. Am. Rep. 
37. 
4 Breunich v. Weselman, 100 N. Y. 609; Kortright 
v. Cady, 21 N. Y. 345; 78 Am. Dec. 145. 

45 21 N. Y. 343, 366; s.c ,78 Am. Dec. 145. 

# Coit v. Houston, 3 John. Cas. (N. Y.) 248; Ray- 
mond v. Bearnard, 12 Johns. (N. Y.) 274; s. c., 7 Am. 
Dec. 317; Dunham v. Jackson, 6 Wend. (N. Y.) 22; 
Hunter v. Le Conte, 6 Cow. (N. Y.) 728; Coggs v. 
Bernard, 2 Ld. Raym. 916. 





under him, to set up this legal estate in him, 
or them, to defeat the possession of the cestui 
que trust ; “ and the courts will never permit 
a recovery upon a merely formal title, when 
the cestui que trust could have compelled a 
reconveyance immediately, and thus have 
acquired the legal title. * 

A tender of the amount due on a mortgage 
made on the day on which, by the terms of 
the mortgage, the debt became due, is valid, 
an the mortgagee cannot defend upon the 
ground that the note did not mature until the 
expiration of the three days of grace, and 
that, consequently, the tender was prema- 
ture.” And it is immaterial that the tender 
was not made within the required time, if, 
when made, it was accepted.” 

It has been held that payment or tender 
before the law-day, as well as atthe day 
named in the instrument, saves the condi- 
tion.’ But a number of other cases hold 
that the tender shall be made when the money 
is due, not before,” yet where the money is 
due on or before a specified day, tender may 
be made before such day.” 

A tender otherwise sufficient to change a 
rightful into a wrongful possession of the 
property, must, in order to avail a plaintiff in 
action to recover such property, be made be- 
fore the commencement of the action.™ 

8. What a Valid Tender.—a. Must be of a 
Sum of Money.—A tender, to be lawful and 
discharge a lien, must be of a sum of 
money.© 

4 This principle was first enumciated in Armstrong 
v. Peirse, 2 Burr. 1898, and has ever since been ac- 
cepted and enforced by the courts. 

48 See Shields v. Lozear, 34 N. J. L. 496; 8. c.,3 Am. 
Rep. 256. 

49 Wychoff v. Anthony, 90 N. Y. 442. 

50 Emery v. Langley, 1 Idaho, N. 8. 694. 

51 Holman v. Bailey, 3 Metc. (Mass.) 55; Erskine v. 
Townsend, 2 Mass. 495; s. c., 3Am. Dec.71; Burgame 
v. Spurling, Cro. Cas. 284, Plowd. 291, Co. Litt. 212. 

52 Stacy v. Graham, 14 N. Y. 492; Mitchell v. Cook, 
29 Barb. (N. Y.) 243; Powe v. Powe, 42 Ala. 113; 
Toulmin v. Sager, 42 Ala. 127; Saunders v. Frost, 5 
Pick. (Mass.) 267; s.c.,16 Am. Dec. 394; Tillon v. 
Britton, 10 N. J. L. (4 Halst.) 120; Dixon v. Clark, 5 
C. B. 365. But see Tracy v. Strong, 2 Conn. 659; 
Hard v. Whetcroft, 3 Har. & McH. (Md.) 85; Maynard 
v. Hunt, 5 Pick. (Mass.) 240. 

53 Leftley v. Miller, 4 Tenn. 170; Startup v. MceDon- 
ald, 6 Man. & G. 593; s. c., 46 Eng. C. L. 591. Where 
money is due on demand tender need not be wade un- 
til demand. Leftlay v. Miller, 4 Tenn. 170; Startup v. 
McDonald, 6 Man. & G. 593; 8s. c., 46 Eng. C. L. 591. 

4 Smith v. Woodleaf, 21 Kan. 717. 


55 Baylies, Tr. Pr. 58; New York Code Civ. Proce. 
781. 
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b. Must be of a Precise and Definite Amount. 
—The tender, to be valid, must be of a pre- 
cise or definite sum of money. Thus, in 
Breunich v. Weselman,* where the mortgage 
was for $1,800, and the answer alleged that 
$1,435 only was received and the balance of 
the $1,800 retained as a premium, and set up 
that ‘‘the defendant had tendered and offered 
to pay the sum of $1,435, and accrued inter- 
est,’’ the court doubted whether this was a 
tender. And a tender of $50, by deposit 
with the clerk of the court, and after some 
evidence, of $10 more, has been held not to 
be a good tender.” 

c. Must be of the Full Amount.—In order 
to discharge the lien of a mortgage the tender 
must be of the whole debt and not merely of 
the amount due at the time.* But a tender 
is not invalidated by insufficiency in the 
amount tendered, if no objection be made at 
the time as to the amount.” 

Where a mortgage was made at usurious 
interest, if the mortgagor tenders to the 
mortgagee the amount of the principal, and 
the tender is refused, the lien of the mort- 
gage will be discharged.” A mere proposi- 
tion by a mortgagor’s attorney to pay the 
mortgage debt, if the usurious interest be 
stficken out, is not such a tender as will 
either stop interest or discharge the lien of 
the mortgage.® 

A tender made after the commencement of 
the action on the mortgage, in order to dis- 
charge the lien, must include the costs in- 
curred.®. 


56100 N. Y. 610. 

57 Frank v. Pickens, 69 Ala. 569. 

58 Noves v. Clark, 7 Paige Ch. (N. Y.) 179; 8.c., 32 Am. 
Dee. 620; Jervis v. Ferris, 28 Barb. (N. Y.) 29; Dwight 
v. Webster, 32 Barb. (N. Y.) 47; Grussy v. Schneider, 
50 How. (N. Y.) Pr. 134; Graham v. Linden, 5 N. Y. 
447; Cupples v. Galligan, 6 Mo. App. 62; Goss v. 
Bowen, 104 Ind. 207; Tracy v. Strong, 2 Conn. 659; 
Helfrey v. Chicago & R.I. R. R. Co., 29 Iowa, 480; 
Boyden v. Moore,5 Mass. 365; Baker v. Gasque, 3 
Strob. (S. C.) L. 85; Thetford v. Hubbard, 22 Vt. 440; 
Dixon v. Clarke, 5 C. B. 365; s. c., 57 Eng. C. L. 365; 
5 Dowl. & L. 155; Searles v. Sadgrave, 5 El. & BI. 639; 
8. C., 8. Eng. C. L. 639. In order to be enabled to 
make a valid tender the mortgagor should ascertain 
for himself the sum due, or fix upon asum which is 
sufficient, and then make a formal tender by counting 
out or offering that sum directly and distictly to the 
holder of the mortgage, or his duly authorized agent 
or attorney. Peugh v. Davis, 113 U. S. 542; bk. 28 L. 
ed. 1127. 

59 Oakland Savings Bank v. Applegrath, 67 Cal. 86. 

® Sluver v. Johnston, 62 Ala. 37. 

6t Harmon v. Magee, 57 Miss. 410. 





d. Must be made in Lawful Money.—Ten- 
der must be made in lawful money. A ten- 
der in gold and silver is valid whether ob- 
jected to or not. Buta tender in cents is 
not valid.® 

A tender of the sum due on a mortgage, in 
legal tender notes of the United States, com- 
monly called ‘‘greenbacks,’’ has been held to 
be a valid tender, although the note and mort- 
gage were made before the passage of the 
legal tender acts. 

But a tender in Confederate money of an 
amount borrowed, the contract having been 
with reference to such currency, is not a legal 
tender.” But it has been held that where a 
bond and mortgage, executed subsequently 
to the passage of the Legal Tender Acts, 
payable in American gold, could not be dis- 
charged by a tender of United States treasury 
notes.® 

An offer to pay in bank notes not current 
at their par value, nor redeemable on pre- 
sentation, is not a valid tender.” And where 
a tender is made partly in bank notes and 
partly in currency, it is not valid, if objected 
to because of the the bank notes.” Buta 
tender in solvent bank bills, or in bank 
checks, is good, if no objection is made; 7 


6 Eaton v. Wells, 22 Hun (N. Y.), 123; Marshall v. 
Wing, 50 Me. 62. 

63 Goss v. Bowen, 104 Ind. 207. 

6 Thorndyke v. U. S.,2 Mass.1; Shelby v. Boyd. 3 
Yeates (Pa.), 321. 

6 McLarin v. Nesbit, 2 Nott. & M. (S. C.) 519. 

66 Murray v. Harrison, 47 Barb. (N. Y.) 474; Murray 
v. Gale, 52 Barb. (N. Y.) 427; s.c.,5 Abb. (N.Y.) Pr. 
N.S. 236; Metropolitan Bank v. Van Dyck, 27 N. Y. 
400; People v. Cook, 44 Cal. 638; State v. Spicer, 4 
Houst. (Del.) 100; Black v. Lusk, 69 Il]. 70; Bowen v. 
Clark, 46 Ind. 405; Verges v. Giboney, 38 Mo. 4388; 
George v. Concord, 45 N. H.434; Longworth v. Mitch- 
ell, 26 Ohio St. 334; Shollenberger v. Brinton, 52 Pa. 
St. 9; O’Niel v. McKewn, 1 S.C. 147; Carpenter v. 
Bank, 39 Vt. 46; Knas v. Lee, 79 U. S. (12 Wall.) 457; 
bk. 20 L. ed. 287; overruling (in part) Hepburn v. 
Griswold, 75 U.S. (8 Wall.) 603; bk. 19 L. ed. 513; 
Dooley v. Smith, 80 U. 8S. (138 Wall.) 604; bk. 20 L. ed. 
547. 

6 Lynch vy. Hancock, 14 8S. C. 66. 

8 McGoon v. Shirk, 54 Ill. 408; s.c., 5 Am. Rep. 
122. 

69 Ward v. Smith, 74 U.S. (7 Wall.) 447; bk. 19 L. ed. 
207. See Graydon v. Patterson, 13 Iowa, 256; Ward v. 
Evans, 2 Ld. Raym. 930; Howard v. Chapman, 4 Carr. 
& P. 507. 

7 Waldron v. Murphy, 40 Mich. 668. 

71 Jones v. Millinix, 25 Iowa, 198; Snow vy. Porry, 9 
Pick. (Mass.) 539, 542; Foosdick v. Van Husen, 21 
Mich. 567; Donaldson vy. Benton, 4 Dev. & B. (N. C.) 
L. 435; Brown v. Simmons, 44 N. H. 475; Wheeler v. 
Naggs, 8 Ohio, 169; Jennings v. Mendenhall, 7 Ohio St., 
257; Thorp v. Wegefarth, 56 Pa. St. 82: Cooley v. 
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but a bank check is not a legal tender.” 

Where a note is payable in money, secured 
by mortgage, a tender of goods in satisfac- 
tion of the note is of no avail.” 

The demand, by a creditor, of payment in 
a certain species of coin will not dispense 
with a tender by the debtor agreeably to his 
own sense of the law.” 

e. The Money must be Produced.—To con- 
stitute a valid tender the defendant, or his 
attorney, raust actually produce the money 
and offer it to the mortgagee or assignee, his 
attorney, or duly authorized agent, so that the 
latter can take it, unless such production 
and offer is dispensed with by some positive 
act or declaration, on the part of the plaintiff, 
his attorney or agent; * unless the refusal is 
made on the ground that there is a larger 
sum due than the amount tendered.” 

It has been held that if the money is pres- 
ent and can be immediately delivered, though 
it is in the actual possession of a third per- 
son, the tender is good; and that if a 
debtor has the money, the tender will be 


Weeks, 10 Yerg. (Tenn.) 141; Jones v. Arthur,8 Dowl. 
P. C. 442; Saunders v. Graham, Gow, 111; Polglass v. 
Oliver, 2C. & J. 15; s. c., 27 Tyrw. 89. 

72 Grassy v. Schneider, 50 How. (N. Y.) Pr. 134. 
Where a mortgagor tendered the amount of the prin- 
cipal in bank checks, which the mortgage refued to ac- 
cept, and two days thereafter returned with the 
amount in cash and attemped to enter the mortgagee’s 
house, saying, ‘‘ I have the money and want the mort- 
gage,’’ but was thrust out by the mortgagee, the court 
held that there was a valid tender. Sharp v. Todd, 38 
N. J. Eq. 324. 

73 Wilson v. McNey, 83 Ind. 108. 

74 Searight v. Galbraith, 4 U.S. (4 Dall.) 825; bk. 1 
L. ed. 853. 

7% Dunkin v. Jackson, 15 Wend. (N. Y.) 22; Buake- 
man v. Pooler, 15 Wend. (N. Y.) 637; Strong v. Blake, 
46 Barb. (N. Y.) 228; Castiman v. Martin, 5 How. (N. 
Y.) Pr. 337; Jewett v. Earl, 53 N. Y., Super. Ct. Rep. 
(21 J. & 8.) 349; Tuthill v. Morris, 81 N. Y. 95; Camp 
v. Simon, 34 Ala. 126; Englander v. Rogers 41 Cal. 420; 
Steele v. Briggs, 22 Ill. 468; Walker v. Brown, 12 La. 
An. 266; Guthman y. Kearn, 8 Neb. 502; Peugh v. 
Daves, 113 U. S. 542; bk. 28 L. ed. 1127; Ladd v. Pat- 
ten, 1 Cr. C. C. 263; Alexander v. Brown, 1 Carr & P. 
288; Finch v. Brook, 1 Bing. N. C. 253. 

76 Dunkin vy. Jackson, 16 Wend. (N. Y.) 22; Bake- 
man Vv. Pooler, 15 Wend. (N. Y.) 637; Strong v. Blake, 
46 Barb. (N. Y.) 227; Castiman v. Martin, 5 How. (N. 
Y.) Pr. 337; Cornwell v. Haight, 21 N. Y. 462; Haz- 
ard y. Loring, 10 Cush. (Mass.) 267; Koon v. Snod- 
grass, 18 W. Va. 320; Pinney v. Jargenson, 27 Minn. 
26. Jackson v. Jacob, 3 Bing. N. C. 869; Douglass v. 
Patrick, 3 T. R. 688. 

7 See Dunham vy, Jackson, 6 Wend. (N. Y.) 22, 34. 
Bat see Rudolph vy. Wagner, 36 Ala. 698; Thorne v. 
Masher, 20 N. J. Eq. 257; Cadman vy. Lubbock, 5 Dow] 
& R. 289; Black v. Smith, Peake 88. 

78 Mathias v. Thomas, 101 Ind. 119. 





valid without producing it, provided the 
creditor does anything equivalent to dispens- 
ing with the production thereof.” 

f. Must be Unconditional. —Such tender 
must be unconditional and not a mere offer 
to compromise.” And it is a well settled 
rule of law that where a legal tender is made 
of the money due on the mortgage, the mort- 
gagee, or holder of such mortgage, must ac- 
cept or reject the tender as made, he cannot 
impose conditions upon which alone he will 
accept the tender.*! 

A tender of the amount due on a mortgage 
is insufficient to discharge the lien thereof if 
it is coupled with an express or implied de- 
mand for a satisfaction piece before the pay- 
ment will be made; or requires that the 
mortgage be transferred to a third person.* 
And where a mortgagor, by way of tender. 
made repeated offers of money to tho mort- 
gagee while they were riding together on the 
public highway ; but he invo)ved it with other 
matters of dealing between them, it was hel! 
that no tender had been made sufficicent to 
discharge the mortgage lien.** And should a 
mortgagor exhibit to his mortgagee a particu- 


79 Guthman v. Kearn,8 Neb. 502; Wheelerv. Kruggs, 
8 Ohio, 173; Behaly v. Hatch, Walker (Miss.), 369: 
Breed v. Hurd, Pick. (Mass.) 356; 2 Greenl. Ev. § 
603. 

80 Wood v. Hitchcock, 20 Wend. (N. Y.) 47; Brook- 
lyn Bank v. De Grauw, 23 Wend. (N. Y.) 842; Cass v. 
Higenbotam, 27 Hun (N. Y.), 406; Bosevelt v. Bull’» 
Head Bank, 45 Barb. (N. Y.) 579; Rosevelt v. New 
York & Harlem R. Co. 45 Barb. (N. Y.) 554; 8s. c., 30 
How. (N. Y.) Pr. 239; Cashman v. Martin, 50 How. 
(N. Y.) Pr. 387; Heela v. Slevin, 53 How. (N. Y.) Pr. 
356; Clark v. Mayor of N. Y., 1 Keyes (N. Y.) 9; San- 
ford v. Bulkley, 30 Conn. 344; Latham v. Hartford, 27 
Kan. 249; Thayer v. Brackett, 12 Mass. 450; Flake v. 
Nuse, 51 Tex. 98; Holton v. Brown, 18 Vt. 224; s. c., 
46 Am. Dec. 148; Draper v. Hitt, 43 Vt. 489; s.c.,5 
Am. Rep. 292; Nye v. Chase, 50 Vt. 306; Elderkin v. 
Fellows, 60 Wis. 339; Perkins v. Beck, 4 Cr. C. C. 68; 
Laing v. Meader, 1 Carr. & P.257; Richardson v. Jack- 
son, 8 Mees. & W. 298. But the acceptance of a tender 
made upon a condition which is distinctly expressed, 
or necessarily implied from the circumstances, is an 
acceptance of the condition, also Lee v. Dodd. 20 Mo. 
App. 271. 

8! Burnett v. Denniston, 5 Sohns. Ch. (N. Y.) 35. 

82 Jewett y. Earle, 53 N. Y., Super. Ct. Rep. (21 J. & 
S.) 349. See Cromwell v. Burr, (N. Y. City Gen. 
Term), N. Y. Daily Reg. July 3, 1884. In Selby v. 
Hurd, 51 Mich. 1,4, the supreme court of Michigan 
say that “‘ in order that an offer of performance should 
operate a performance itself, and extinguish a lien, it 
should be unequivucal and reasonably capable of be- 
ing understood by the other party as a bona Jide tender 
of the requisite thing, act or service.” 

%3 Ferguson y. Wagner, 41 Ind. 450. 

* Parks v. Allen, 42 Mich. 482. 
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lar sum of money, telling him that he can have 
it for his claim, it will be a conditional offer 
of payment, and unavailing as a tender.» 

A tender by a junior mortgagee will not 
discharge a prior mortgage, where the tender 
is accompanied by a demand for an assign- 
ment of the mortgage.™ 

But a tender of the amount due on a note 
secured by mortgage is valid, though made 
with the condition that the note be delivered 
up. 

g. A Reasonable Time must be Given to 
Accept or Reject the Tender.—A reasonable 
time must be allowed the holder of the mort- 
gage to examine the papers, compute the 
amount due, ascertain his rights and acvept 
or reject the tender; he is not required to 
carry in his head at all times the precise sum 
due on any particular day.* Thus where a 
tender was abruptly made upon the street to 
the owner of some overdue mortgages, who 
was known to be sick and nearly blind, and 
who declined to transact the business until 
the next morning, and the next morning, of- 
fered to receive the money, but reliance was 
had upon the tender, and the money was not 
paid, the court held that the tender did not 
discharge the lien of the mortgage.” 

h. Contract Payable in Coin—Tender in 
Bank Notes.—When a contract is by its terms 
payable in gold or silver, or coined money, 
the tender must be made in coin, a tender of 
of United States treasury notes not being 
sufficient.” 

8% Tompkins v. Batie, 11 Neb. 147. In an action ona 
promissory note where the defendant tendered the 
amount of the note and demanded the return of cer- 
tain diamonds which had been pledged with plaintiff 
as collateral for the playment of the note, it was held 
to be a conditional tender, and therefore invalid. Cass 
v. Higenbotam, 27 Hun (N. Y.), 406. 

86 Day v. Strong, 29 Hun (N. Y.), 505; Frost v. Yonk- 
ers Savings Bank, 70 N. Y. 553. 

87 Stafford v. Welch, 59 N. H. 46. 

% Potts v. Plaisted, 30 Mich. 139; Root v. 
49 Mich. 27. 

88 Waldron v. Murphy, 40 Mich. 668. 

*® Bank v. Van Vieck. 49 Barb. (N. Y.) 508; Luling 
Atlantic Ins. Co.,5 Barb. (N. Y.) 520; s.c.,51 N. Y. 
207; Lick v. Faulkner, 25 Cal. 404; Higgins v. B. R. & 
Am. & M. Co., 27 Cal. 158; Vilhac v. Riven, 28 Cal. 410; 
McGoon v. Shirk, 54 1ll. 408; s. c.5 Am. Rep. 122; In- 
dependent Ins. Co. v. Thomas, 104 Mass. 192; Wright 
v. Jacobs, 61 Mo. 19; Phillips v. Dugan, 21 Ohio St. 
466; Rankin v. Demott, 61 Pa. St. 263; Smith v. Wood, 
37 Tex. 620; Bronson v. Rodes, 74 U. S. (7 Wall.) 226; 
bk. 19 L. ed. 141; Trebilcock v. Wilson, 79 U.S. (12 
Wall.) 687; bk. 20 L. ed. 460. If a creditor entitled to 


coin receives currency without objection, it will be a 
valid payment. Gilman v. County of Douglas, 6 Nev. 


Biadley, 





9. Effect of Sufficient Tender.—A legal ten- 
der of the money due on a bond and mort- 
gage, made to the mortgagee, or to his 
assignee, or to a duly authorized agent or 
attorney of either, accompanied by a refusal, 
discharges the bond from the lien of the 
mortgase,®! whether made on the law-day or 
some subsequent day before foreclosure.” 
And it has been held that a tender, duly made 
and refused, dischages the lien of a mortgage 
upon lands of the wife.” Where a mortgage 
is given conditioned for the support of the 
mortgagee, or of the payment to him of a 
stipulated periodical allowance, a refusal of 
the mortgagee to accept the support, or to 
receive the specified allowance, will operate as 
a waiver of the condition and discharge the 
lien of the mortgage.” 

Where a sufficient tender has been made of 
an amount ample to pay the costs of the ac- 
tion to the time of the tender, which has been 
refused, the plaintiff cannot receive costs or 
interest, from the time of the tender, and in 
some States is required to pay the defend- 
ant’s costs from that time.™ 

The tender extinguishes the lien, but the 
debt remains, for by refusing the tender the 
creditor does not forfeit his right to the thing 
tendered, he simply loses all collateral bene- 
fits or securities ;* and it has been held that 
inasmuch as the tender and refusal do not 
extinguish the debt, but only defeat a par- 
ticular remedy of the mortgagee, that there- 
fore it is not necessary that the tender be 
kept good, or the money brought into court.” 

10. Tender after Breach.—It has from an 
early date been held in New York that a ten- 
der after breach, but before foreclosure, dis- 
27; Tyer v. United States, 92 U.S. 382; bk. 23 L. ed 
660. 

91 Jackson v. Craft, 18 Johns. (N. Y.) 110; Merritt v. 
Lambert, 7 Paige Ch. (N. Y.) 344; Kortright v. Cady, 
21 N. Y. 345; s.c.,78 Am. Dec. 145; Breunich v. Wes- 
elman, 100 N. Y. 609. 

# Edwards v. Farmers’ Ins. Co., 21 Wend. (N. Y.) 
467; 8. C., 26 Wend. (N. Y.) 541. 

% Wood v. Bobb, 16 S. C. 427. 

% Young v. Hunter, 6 N. Y. 204; Holmes v. Holmes, 
9N. Y. 527; Carman v. Pultz, 21 N. Y. 547; ‘Sorsioen 
v. Morrison, 4 Hun (N. Y.), 410. 

% See New York Code Civ. Proc. § 733. 

% Coit v. Houston, 3 Johns. Cas. (N. Y.) 248; Hun- 
ter v. Le Conte, 6 Cow. (N. Y.) 728; Kortright v. Cady, 
21 N. Y. 343; s. c., 78 Am. Dec. 145. 

% Jackson v. Crofts, 18 Johns. (N. Y.) 110; Edwards 
Farmers’ Ins. & Loan Co., 21 Wend. (N. Y.) 467; af- 
firmed on appeal, 26 Wend. (N. Y.) 541; Arnot v. Post, 


26 Denio (N. Y.), 344; Kortright v. Cady, 21 N.Y. 
343; s.c., Am. Dec. 145. 
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charges the lien of the mortgage.** And it 
has been held in Michigan that where a mort- 
gagor, after the mortgage has become due, 
but before foreclosure, tenders to the holder 
the full amount due, which the latter refused 
to receive, that the lien of the mortgage was 
thereby discharged, although the money was 
not brought into court and the tender kept 
good.” 

In an early case in California '” it was held 
that the tender of the money due on a bond 
and mortgege, after the law-day of the mort- 
gage, and a refusal to accept the money, do 
not dischafge the lien of the mortgage; but 
in subsequent cases the doctrine enunciated 
in Kortright v. Cady"! is approved and the 
reasoning declared to be unanswerable.’ 

The contrary and more conservative doc- 
trine is upheld by the courts of Massachu- 
setts, New Jersey, Florida, Illinois and _ per- 
haps, some other States.!” 

11. Tender after Suit Brought.—A tender 
after suit brought, it seems, is not authorized 
under the New York code, which authorizes 
a tender when the complainant demands a 
judgment for a sum of money only ;™ for an 
action to foreclose a mortgage, and for a sale 
of the mortgaged premises, being a proceed- 
ing in rem, is not brought for the recovery of 
money only, and for this reason a defendant 
has no right to make and plead a tender after 
suit brought.'® 


% See Jackson v. Crofts, 18 Johns. (N. Y.) 110; Ed- 
wards v. Farmers’ Fire Ins. & Loan Co., 21 Wend. (N. 
Y.) 348; s.c., 26 Wend. (N. Y.) 541; Arnot v. Post, 6 
Hill (N. Y.), 65; Kortright v. Cady, 21 N. Y. 348; s.c., 
78 Am. Dec. 145. Contra, Merritt v. Lambert, 7 Paige 
Ch. (N. Y.) 344. 

Caruthers v. Humphrey, 12 Mich.270; Van Husan 
v. Kanouse, 13 Mich. 303. 

10 Perre vy. Castro, 14 Cal. 519; s.c.. 76 Am. Dec. 
444, 
101 21 N. Y. 344; s. c., 78 Am. Dee. 145. 

102 Ketchum v. Crippen, 37 Cal. 223, 226. See also, 
Mabler v. Newbaur, 32 Cal. 170; Hayes v. Josephi, 26 
Cal. 545. 

103 See Currier v. Gale, 9 Allen (Mas.), 522; Crans- 
ton v. Crane, 97 Mass. 459; Stockton v. Dundee Mf’g. 
Co., 2 N. J. Eq. 56; Shields v. Lozear, 34 N. J. L. 496, 
505; s.c.,3 Am. Rep. 256; Mathews v. Lindsay, 20 
Fla. 962; Crain v. McGoon, 86 Ill. 481; s. c. 29 Am. 
Rep. 37. 

104 Code of Civ. Proc. § 731. 

106 Astor v. Palache, 49 How. (N. Y.) Pr. 231; Bar- 
tow v. Cleveland, 16 How. (N. Y.) Pr. 364; s. c.,7 
Abb. (N. Y.) Pr. 339; Pratt v. Ramsdell, 16 How. (N. 
Y.) Pr. 54; 8. c., 7 Abb. (N. Y.) Pr. 340, note; Thurs- 
ton v. Marsh, 14 How. (N. Y.) Pr. 572; 8. c. 5 Abb. (N. 
Y.) Pr. 389. Under the New York revised Statutes, 
in a foreclosure suit the defendant obtained a stay of 





12. Tender and Payment into Court before 
Decree.—The New York Code provides that 
whenever a complaint is filed for foreclosure 
of a mortgage upon which there shall be due 
any interest or any portion of an installment, 
and there shall be other portions of either 
which is to become due subsequently, the com- 
plaint must be dismissed without costs against 
the plaintiff, upon the defendant’s paying 
into court, at any time before final judgment 
directing a sale of the mortgaged premises, 
the sum actually due, and the plaintiff’s 
costs. ! 

A tender before decree of the amount due 
upon a mortgage and of the costs to the time 
of tender extinguishes the lien of the mort- 
gage.107 

13. Tender and Payment into Court after 
Decree.—Under the New York practice, if 
after decree of sale entered in a case where 
there is a portion of the interest or install- 
ments of the principal to become due subse- 
quently, but before sale is made, the defend- 
ant pays into court the amount due for prin- 
cipal and interest, and the costs of the action, 
together with the expenses of the proceedings 
to sell, if any, all proceedings upon the judg- 
ment and order of sale must be stayed ; 1 
but upon a subsequent defanlt in the pay- 
ment of principal or interest, the court may 
make an order directing the enforcement of 
the judgment, for the purpose of collecting 
the amount due.” Yet, should such order 
be granted without notice to the mortgagor, 
it will be irregular." 

14. Tender of Costs.—Where a defendant 
in a foreclosure suit makes a tender of, and 
pays into court, the amount due, he should 
also tend the costs to the date on which such 
tender is made; and where there is a disa- 
greement between the parties as to the costs, 
the party making the tender should apply to 
the court for directions as to the amount of 
the costs." 
proceedings by bringing into court the money due, 
with the costs, and this right is preserved in the Code 
of Civil Procedure. See §§ 1634, 1635. 

106 New York Code Civ. Proc. § 1634. See Allen v. 
Malcolm, 12 Abb. (N. Y.) Pr., N. S. 335. 

107 Hartley v. Tatham, 1 Keyes (N. Y.), 222; Kort- 
right v. Cady, 21 N. Y. 343; s.c 78 Am. Dec. 145. 

108 And possibly all those States adopting the New 
York Code or Codes modeled after it. 

109 New York Code Civ. Proc. § 1635. 

100 New York Code Civ. Proc. § 1635. 


111 Long v. Lyons, 54 How. (N. Y.) Pr. 129. 
112 Morris v. Wheeler, 45 N. Y. 708; Pratt v. Rams- 
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15. To Entitle to Affirmative Relief or Re- 
lease from Interest Tender must be Kept Good. 
—But although a sufficient tender is made 
out, the mortgagor cannot maintain an ac- 
tion, in equitv, for the affirmative relief of 
having the mortgage extinguished, without 
he keeps his tender good ; '” for a party com- 
ing into equity, for affirmative relief must 
himself do equity, and equity requires that 
he pay the debt secured by the mortgage, 
and the costs and interest, at least up to the 
time the tender was made. It has been said 
that ‘‘there can be no pretense of any equity 
in depriving the creditor of his security for 
his entire debt, by way of the penalty for 
having declined to receive payment when of- 
fered. The most that could be equitably 
claimed would be to relieve the debtor from 
the payment of interest and costs subsequently 
accruing, and to entitle him to this relief, he 
should have kept his tender good from the time 
it was made.’’"* And to entitle the mort- 
gagor to be relieved from the payment of 
interest and costs, he must keep his tender 
good from the time it was made.’” 
dell, 16 How. (N. Y.) Pr. 59, 60; Bartow v. Cleveland, 
16 How. (N. Y.) Pr. 364. 

8 Tuthill v. Morris, 81 N. Y. 94. 

14 Tuthill v. Miller, $1 N. Y. 94, 100. 

5 Tuthill v. Morris, 81 N. Y. 94; Gray v. Angier, 62 
Ga, 596; Bissell v. Hay wood, 96 U.S. (6 Otto) 580; bk. 


24 L. ed. 678; Peugh v. Daves, 113 U. 8. 542; bk. 28 
L. ed. 1127. 





LEASES—REGISTRATION — IRREPARABLE IN- 
JURY—INJUNCTION—MANDATORY INJUNC- 
TION. 


HODGE V. GIESE. 





New Jersey Court of Chancery, October Term, 1887. 


1. The registry acts do not apply to leases. 
in date stands first in right. 


The first 


2. A court of equity may protect legal rights in real 
estate where the right, though formally denied, is yet 
clear on facts which are not denied, and according to 
legal rules which are well settled, and the injury 
against which protection is asked is irreparable. 


8. Aninjury is irreparable which is material, and 
which cannot be adequately redressed by pecuniary 
damages. 


4. Contrary to the general rule, a mandatory injunc- 
tion may issue at the inception of a suit for the pro- 
tection of an easement and other rights of like nature 


On application for injunction, heard on bill and 
aftidavit, order to show cause and answer and affi- 
davit. 





VAN FLEET, V. C.: This is an application for 
an injunction. The complainant and defendant 
0 cupy parts of the same building as tenants un- 
der the same landlord. The defendant occupies 
the basement as a barber-shop, and the complain- 
ant occupies the two floors immediately above. 
The complainant is clothier. He uses the first 
floor as a store for the sale of clothing and the 
second for cutting garments. The defendant has 
occupied the basement continuously for over 
twenty-five years, and the complainant has held 
the two floors now occupied by him since April, 
1879. Priorto the commencement of the com- 
plainant’s tenancy, the owner of the building put 
a heater in the cellar, in the rear of the basement 
occupied by the defendant. Pipes were attached 
to conduct the heat from the heater to the first 
floor, and subsequently others were attached to 
conduct it to the second floor. There are registers 
on both fioors by which the volume of heat trans- 
mitted to each is regulated. This connection ex- 
isted in January, 187, when the last lease to the 
complainant was made. ‘The heater is an appurt- 
enance or adjunct to the part of the building oc- 
cupied by the complainant. It transmits heat to 
no other. 

Both parties now hold under leases made in 
1887. That to the complainart was executed on 
the 5th of January, 1887, and grants a term of five 
years from the 1st day of April, 1878, and that to 
the defendant was made in March, 1887. The 
complainant’s lease grants him the use of the 
heater with right of access to it. The defendant, 
by his answer, admits that the complainant has 
no means of access to the heater, except through 
his shop, and also that the complainant has, every 
fall and winter since 1879, passed through his 
shop, with his knowledge and without objection, 
to give such attention to the heater as it required. 
Whether there is a door opening from the defend- 
ant’s shop into the cellar where the heater is, the 
pleadings do not expressly state, but the defend- 
ant’s admission, that there is no way of approach 
to the heater except through his shop, makes it 
certain that there is either a door there, or some 
other means of access from his shop to the heater. 
The defendant notified the complainant, on the 
19th of November, 1887, that he would not there- 
after be permitted to pass through his shop to the 
heater. ‘The complainant thereupon filed bis bill, 
asking for an injunction, restraining the defend- 
ant from preventing him from passing through 
the defendant’s shop, to give such attention tothe 
heater as may be necessary to enable him to have 
the use of the heater. ‘ 

It cannot be denied, that unless the complain- 
ant can have access to the heater, through the 
defendant’s shop, that that clause of his lease, 
which grants him the use of the heater, will be 
rendered uugatory, and that he will be deprived 
of that part of the demised premises, which, just 
at this season of the year, is absolutely essential 
to the safe and comfortable enjoyment of the 
other parts, No complaint is made that the com- 
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in an Gppressive or improper manner. The dis- 
pute is as to his right, not as to the manner in 
which he has exercised it. If the complainant 
were seeking protection against the wrongful pro- 
hibition of his lessor, there can be no doubt that 
he would be entitled to it. His lease grants him 
the use of the heater. The heater constitutes, 
not only a valuable part of the demised premises, 
but an almost indispensable part. It is the only 
means by which his occupation of the demised 
premises can be made safe and comfortable during 
five or six months of each year of his term. His 
lease grants him the same right to the use of the 
heater that it does to occupy the two floors. The 
heater would be utterly useless to him without a 
right of access to it. A simple grant of a right to 
use the heater, would, without a single word ex- 
pressly declaring such a purpose, confer, by im- 
plication, a right of access. Access is so abso- 
lutely essential to the beneficial enjoyment of the 
heater, that under a grant thus framed, the right 
would pass as an indispensable part of the princi- 
pal thing granted. But here a right of access is 
given by express words. The particular way by 
which it shall be had is not, however, defined by 
express words, but it is, clearly and unmistakably, 
by the position which the heater occupies in the 
building. There is no way to get to it except 
through the defendant’s shop. Both the bill and 
answer so declare, and that is the way which the 
complainant has used, continuously, every fall 
and winter, since 1879. There can be no doubt, 
in this condition of affairs, what construction the 
lease must, as a matter of law, receive. These 
facts make it clear, beyond question, that if the 
lessor of the parties was the person against whom 
relief was sought in this case, it would be the 
plain duty of the court to give the complainant 
the writ he asks. 

Does the defendant stand in a stronger or bet- 
ter posi ion than his lessor would occupy if he 
were the defendant in this suit? The complain- 
ant’s lease is first in date, and therefore, so far as 
it covers rights or property subsequently demised 
to the defendant, confers the paramount right. 
The lessor, after having made a lease to the com- 
plainant, could not grant anything to the defend- 
ant which he had previously granted to the com- 
plainant. In other words, if, by the lease made 
to the complainant in January, 1887, a right of 
access to the heater through the basement passed, 
the lessor could not, by a subsequent lease made 
to the defendant, in March, 1887, grant the base- 
ment free from the easement created by the prior 
lease. After having made a lease to the com- 
plainant, all that it was possible for the lessor to 
grant by a subsequent lease was such right in the 
demised premises as was not conveyed by the 
prior lease. The complainant’s right to the ease- 
ment in question does not, in the slightest degree, 
depend upon the fact that the defendant, at the 
ime he accepted the lease under which he now 
holds, had notice, either actual or constructive, 





that the complainant’s lease gave him right of 
access to the heater. The registry acts do not 
apply to leases. The first in date stands first in 
point of right. Leases under seal for a term of 
not less than two years, acknowledged or proved, 
may be recorded (Rev. p. 157 § 19), but the stat- 
ute which authorizes this to be done imposes no 
penalty for not doing it. This statute, it has been 
decided, was intended to give the lessee the ad- 
vantage to be derived from registry, if his lease 
was seuled and duly acknowledged, but to leave 
him as at common law, if he did not record his 
lease, or if he accepted a lease not under seal. 
It was framed for the benefit of the lessee. 
Hutchinson v. Bramhall, 15 Stew. Eq. 372. It 
would seem, then, tu be entirely clear, that, if the 
case is considered in its purely legal aspects, 
nothin can be found in the defendant’s position 
which renders it a whit stronger or better than 
that which his lessor would occupy, if he were 
the person against whom relief was sought. 
There may be this difference between them as 
to actual knowledge: the lessor knew that he had 
granted access to the heater to the complainant; 
this, the defendant says, he did not know, but it 
is not disputed that he possessed knowledge which 
was quite equivalent. He knew that the com- 
plainant, like himself, was a tenant, and that for 
eight years the complainant had had the exclusive 
use of the heater, and that during all that time 
the complainant had passed through his shop, to 
give such attention to the heater as was necessary, 
without asking permission, and that he never 
disputed the complainant’s right to do so. ‘This 
long submission to the exercise of a right which, 
at times, must have been attended with some in- 
convenience to the defendant, would, in most in- 
stances, justify a belief that the defendant sub- 
mitted to it because he knew the complainant was 
simply doing what he had a right to do. 

On the admitted facts of the case, and acvording 
to well-established legal principles, the legal 
right on which the complainant rests his claim to 
an injunction is, in my judgment, free from the 
least doubt. This being so, the duty of the court 
is plain. It is bound to give to the complainant 
the protection he asks, if the injury against which 
he seeks protection belongs to the class which 
this court may rightfully restrain by injunction. 
A court of equity may protect and cuforce legal 
rights in real estate where the right, though 
formally denied, is yet clear on facts which are 
not denied, and according to legal rules which 
are well settled, and the injury against which 
protection is asked is of an irreparable nature. 
Hart v. Leonard, 15 Stew. Eq. 416. 

It is obvious that no remedy will be adequate in 
this case which does not prevent a repetition of 
the injury. The injury consists in depriving the 
complainant of an essential part of the demised 
premises. It is continuous in its character and, 
so long as it shall be persisted in, will necessarily 
result in the complete destruction of the safe and 
comfortable use of the demised premises, for the 
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purposes for which they were rented, for nearly 
one-half of the complainant’s whole term. The 
law gives no adequate remedy for such a wrong. 
Successive suits at law, in which only pecuniary 
damages could be awarded, would give the com- 
plainant neither the full measure of his rights, 
nor justice, but would permit the defendant to 
deprive the complainant of his rights for such 
compensation as ajury might see fit to award. 
The complainant’s case presents a strong instance 
of irreparable injury. All that is meant by that 
phrase is that the injury shall be a material one, 
and of such a nature as cannot be adequately re- 
dressed by pecuniary damages. Mere inconven- 
ience, resulting in but slight damage, may, in 
consequence of its peculiar character, constitute 
an injury so irreparable in its nature as to be the 
proper subject of redress by injunction. Kerr on 
Inj. 199, 200. The right involved here is an ease- 
ment. The complainant, on the undisputed facts 
of the case, has a right to pass through the de- 
fendant’s shop to and from the heater. Courts of 
equity exercise a very liberal jurisdiction in the 
protection of such rights. Mandatory injunctions 
may, contrary to the general rule, be issued at the 
very inception of the suit for the protection of 
such rights. Rogers Locomotive Works v. Erie 
Railway Co.,5C. E. Gr. 379. An inspection of 
the record in Shivers v. Shivers, reported in 5 
Stew. Eq. 578, shows, that a mandatory injunction 
was granted on filing the bill, and without hear- 


ing the defendant, commanding the defendant | 


forthwith to take down and remove a gate, which 
he had erected across a private way running 
through his land. Like injunctions have recently 
been granted in several similar cases. The true 
rule on this subject, in my judgment, is that de- 
elared in Whitecar v. Michenor, 10 Stew. Eq. 6, 14. 
Chancellor Runyon there said: ‘The court is 
always very reluctant to grant a mandatory in- 
junction on an interlocutory application, but 
where extreme or very serious damage would 
ensue from withholding it, as in cases of inter- 
ference with easements, or other cases demanding 
immediate relief, it will be granted.” 

The complainant is entitled to the writ he asks, 
but it must be so framed as to limit the exercise 
of his right of passage, to such use of it as may be 
necessary, to give such care and attention to the 
heater as shall be required to enable him to have 
the use of the heater for the purpose of heating 
the two floors covered by his lease. 


Notrre.—The recording or non-recording of a lease 
only affects subsequent rights of parties claiming un- 
der or against the landlord without actual notice, and 
not its validity between the parties thereto, Rev. of N. 
J. p. 157§ 19; 1 Taylor on L. & T. (8th ed.) § 171; 
Wood’s L. & T. § 222; also, Barnum v. Landon, 2 
Conn. 137, 149; Baldwin v. Walker, 21 Conn. 168; Lake 
vy. Campbell, 18 Ill. 106; Brown v. Matthews, 3 La. 
Ann. 198; Bridgmans v. Wells, 13 Ohio, 48; Anderson 
v. Harris, 1 Bail. 315; Enos v. Cook, 65 Cal. 175. But 
see Anderson v. Critcher, 11 Gill & Johns. 450; Polk 
v. Reynolds, 31 Md. 106. 

As to recording an assignment of a lease, Martindale 





v. Price, 14 Ind. 115. See James v. Morey, 2 Cow. 246, 
288; Washburn v. Burnham, 63 N. Y. 132; Booth v. 
Kehoe, 71 N. Y. 341; Ladley v. Creighton, 70 Pa. St. 
490. 

If the statute requires actual notice, mere construc- 
tive notice, as the lessee’s possession of the premises, 
is insufficient, Wilhelm v. Mertz, 4 Greene, 54; City 
Council v. Page, Spears’ Eq. 159, 212; Lamb v. Pierce, 
113 Mass. 72. See Smith v. Miller, 63 Tex. 72; Vaughan 
v. Tracy, 22 Mo. 415; Fowke v. Woodward, Spears’ 
Eq. 233; Brophy Co. v. B. & D. Co., 15 Nev. 101. 

As to the effect and extent of notice from the record, 
Libbey v. Staples, 39 Me. 166; Everman v. Robb, 52 
Miss. 653. See Weisberger v. Wisner, 55 Mich. 246; 
Spielmann v. Kliest, 9 Stew. Eq. 199. 

A copy of the registry of a lease, not required by 
law to be registered, is not evidence, Burnett v. Thomp- 
son, 13 Ired. 179, 3 Jones, 113. 

A deposit of the lease for record, and the clerk’s in- 
dorsement of record thereon, is sufficient, although it 
be not in fact recorded in the proper book, Lewis v. 
Klotz (La.), 1 So. Rep. 539. 

In Kingston Building Assn. v. Rainsford, 10 U. C. 
Q. B. 236, a statute required all leases for twenty-one 
years to be recorded. A lease was given for fourteen 
years to A, with the privilege of renewal for fourteen 
years longer, which A recorded. Afterwards A as- 
signed his lease for part of the premises to B, which 
assignment was not recorded; then A mortgaged all 
the leasehold to C: Held, that the lease was valid 
without recording, and so was the assignment, and 
that C, as mortgagee of its interest, was not entitled to 
a renewal of the lease for the additional fourteen years. 
See Williams v. Downing, 18 Pa. St. 60. In Latch v. 
Bright, 16 Grant’s Ch. 653, such an unregistered lease, 
accompanied by the lessee’s possession, was held to 
be valid in respect to the covenanted renewal, as be- 
tween the lessee and a mortgagee of the lessor. 

In Weaver v. Coumbe, 15 Neb. 167, the possession 
of a tenant under a lease signed by the parties, but 
not witnessed, acknowledged or recorded, was held 
valid against a subsequent lessee of the same premises, 
who had notice thereof when he obtained his own 
lease. 

If a statute prescribes that a lease, for more than 
seven years, Shall not be valid unless recorded, an 
unrecorded one for ninety-nine years is not good for 
seven, Brohawn v. Van Ness, 1 Cranch C. C. 366; Clift 
v. Stockdon, 4 Litt. 215. See Chapman v. Gray, 15 
Mass. 439; Thomas v. Nelson, 69 N. Y. 118. 

In Beebe v. Coleman, 8 Paige, 392, a written un- 
recorded lease for two years, with the privilege of 
cutting and carrying away all the wood and timber on 
the premises, the lessee being in possession, was held 
valid against a subsequent vendee of the lot, without 
notice of such lease. See Ferry v. Pfeiffer, 18 Wis. 
510; Ala. Ins. Co. y. Oliver, 78 Ala. 158; Smith v. Sim- 
mons, 1 Root, 318; and so of a right to dig and remove 
clay, Sheets v. Allen, 89 Pa. St. 47. 

In Whittemore v. Smith, 50 Conn. 376, the statute 
provided that an unrecorded lease of lands for more 
than one year should be ineffectual against any other 
person than the lessor and his heirs. An unrecorded 
lease was made to A for one year, with the privilege 
of five. A elected to occupy for five years, and dur- 
ing the second year the premises were conveyed to B, 
who repeatedly accepted rent afterwards from A. In 
an action subsequently brought by B to recover pos- 
session: Held, that evidence that B knew of the ex- 
istence of the lease and its terms when he bought was 
admissible. 
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The purchaser, under an execution against the land- 
lord, would be entitled to the subsequent rents, even 
if such purchaser be the tenant himself, Casey v. 
Gregory, 13 B. Mon. 505; Nellis v. Lathrop, 22 Wend. 
121; Pickett v. Ferguson, 45 Ark. 177; Hetzie v. Bar- 
ber, 69 N. Y. 1; Ryder v. Mansell, 66 Me. 167; Elliott 
v. Smith, 23 Pa. St. 131; Camley v. Stanfield, 10 Tex. 
546; Tilghman v. Little, 13 Ill. 239; Franklin v. Pal- 
mer, 50 Ill. 202. See Claiborne v. Holmes, 51 Miss. 
146; Matthew’s Appeal, 104 Pa. St. 444; Campbell v. 
Fetterman, 29 W. Va. 398; Houston v. Farris, 71 Ala. 
570; Lausman v. Drahos, 10 Neb. 172; Scott v. Levy, 6 
Lea, 662. 

Where there is no concealment or imposition on the 
part of the lessor, the lessee must ascertain the means 
of access to the demised premises at his own peril, 
Handrahan v. O’Regan, 45 Iowa, 298; Talbot v. Rossin, 
23 U. C. Q. B. 170; nor, it seems, would the lessor be 
bound to communicate knowledge of an intention on 
the part of an adjoining owner to close the way, 
Hazlett v. Powell, 30 Pa. St. 298. See Hilliard v. New 
York Co., 41 Ohio St. 662; Coke v. Gutkese, 80 Ky. 
598. 

The tenant is liable for the rent, although the access 
be afterwards cut of by the civil authorities, Lyman 
v. Snarr, 9 U. C. C. P. 104; Frost v. Earnest, 4 Whart. 
86; Post v. Logan, 1 N. Y. Leg. Obs. 59; Eldred v. 
Leahy, 31 Wis. 546. See Wood’s L. & T. 794; 1 Tay- 
lor’s L. & T. (8th ed.) § 519; 88 Am. Dec. 737; Mills 
on Em. Dom. § 69; Blyth v. Pratt, 62 Miss. 707. 

When atenant is limited to a way of necessity merely, 
Harding v. Wilson, 3 D. & R. 287; Skull v. Glenister, 
16 C. B. (N. §.) 81; Shuttleworth v. Shaw, 6 U. C. Q. 
B. 517; Ramirez v. McCormic, 4 Cal. 245; Bennett v. 
Seligman, 32 Mich. 500; Powers v. Harlow, 53 Mich. 
507, 513; 36 Am. Rep. 415; Clancy v. Byrne, L. R. (11 
Irish C. L.) 355; Motes v. Bates, 74 Ala. 374; or to one 
_described in the lease as it existed when the lease was 
made, Crisp v. Price, 5 Taunt. 548; Jackson v. Allen, 3 
Cow. 220; Taylor v. Bailey, Wright, 646; or to one 
afterwards substituted therefor, Blumenthal v. 
Bloomingdale, 100 N. Y. 558. 

A covenant to furnish timber and roads toa saw-mill 
during the term is not a condition precedent, MeCoy 
v. Hill, 2 Litt. 372; Gourdin v. Davis, 2 MeCord, 514. 
See Newman v. French, 45 Hun, 65; but if the way be 
partly occupied by the lessors as a railroad track, they 
are bound to use reasonable care in running their 
trains over that part, McDermott v. New York Central 
R. R. Co. 28 Hun, 325. See Nash v. Minneapolis Co., 
24 Minn. 501; Gwinnell v. Eamer, L. R. (10 C. P. ) 658; 
14 Moak, 492; Mellen v. Morrill, 126 Mass. 545; Wood’s 
L. & T. § 5389; 1 Taylor’s L. & T. §§ 175, 192. 

If the means of access be agreed upon, equity may 
reform the lease so as to insert if therein if omitted 
by mistake, Newcomb v. Ketteltas, 19 Barb. 608; 17 
N. Y. 491; and for instances of other reformations of 
reases, see Isenhoot v. Chamberlain, 59 Cal. 631; Silbar 
v. Ryder, 6% Wis. 106; Paget v. Marshall, L. R. (28 Ch. 
Div.) 255; Mortimer v. Shortall, 2 Dr. & War. 363; 
Eaton v. Wilcox, 42 Hun, 61, 67; Anderson vy. Tighe, 
10 Heisk. 299; Campbell v. Hatchett, 55 Ala. 548. 

In Doe v. Burt, 1 T. R. 701, under a demise of cer- 
tain premises, described as lately in the occupation of 
A, a cellar thereunder, although it would prima facie 
have passed, was held not to be included, because the 
cellar was then occupied by B, another tenant of the 
lessor. See Smith v. Galloway,5 B. & Ad. 48; Dyne 
v. Nutley, 14 C. B. 122; Magee v. Lavell, L. R. (9 C. P.) 
107; Martyr v. Lawrence 2 De G., J. &S. 261; Magzart 
v. Chester, 4 Ind. 124; Trimble v. Ward, 14 B. Mon. 





Jackson vy. Barringer, 15 Johns. 471; Goodenow v. 
Allen, 68 Me. 308; Cary v. Thompson, 1 Daly, 35; 
Odgen v. Jennings, 62 N. Y. 526. 

A tenant under a renewed lease was allowed to show 
that under his former holding he had enjoyed certain 
privileges, and they were held to be embraced in the 
second lease, Thomas v. Wiggers, 41 Ill. 470; or vo 
show that the preceding occupant had done so, 
Kooystra v. Lucas, 5 B. & Ald. 830; Hinchliffe v. Kin- 
noul, 5 Bing. N. C. 1. See Morris v. Edgington, 3 
Taunt. 24. 

As to the rights and liabilties of a lessee of a cellar 
or apartment, see 2 Taylor’s L. & T. (8th ed.) § 520; 
Wood’s L. & T. § 394; also Curtiss v. Hoyt, 19 Conn. 
154; Guthman v. Castleberry, 49 Ga. 272; Bentley v. 
Sill, 35 Ill. 414; Burt v. Boston, 122 Mass. 223; Lothrop 
v. Thayer, 138 Mass. 466; Lowell v. Strahan (Mass.), 
12 N. E. Rep. 401; Krueger v. Ferrant, 29 Minn. 385; 
Cincinnati College v. La Rue, 22 Ohio St. 469; Alger. 
v. Kennedy, 49 Vt. 109; Cole v. McKey, 66 Wis. 500; 
Abrams v. Watson, 59 Ala. 524; Whitaker v. Hawley, 
25 Kan. 686; Purcell v. English, 86 Ind. 34; Bissell v. 
Lloyd, 100 Ill. 214; Snowhill v. Reed, 20 Vr. 292; Lucas 
vy. Coulter, 104 Ind. 81; Simmons v. Thompson, 1 
Handy, 521; Gould v. Sub-District, 8 Minu. 427; Dyett 
v. Pendleton, 8 Cow. 727; Stein v. McArdle, 24 Ala 
344; Newby v. Sharpe, L. R. (8 Ch. Div.) 39; Ivay v 
Hedges, L. R. (9 Q. B. D.) 80: Maclennan v. Royal 
Ins. Co., 837 U. C. Q. B. 284; Williams v. Herrick, 5 
U. C. Q. B. 613; Polack v. Shafer, 46 Cal. 270; Jackson 
v. Eddy,12 Mo. 209; Jones v. Willis, 8 Jones, 430; 
Woods v. Naumkeag Co., 134 Mass. 357; Harrington 
v. Watson, 11 Oreg. 143; and, also, 29 Alb. L. J. 65: 
35 Id. 363. 

Where a landlord, having leased property to one 
tenant, subsequently leases a part of the same prem- 
ises to another, the first tenant is under no obligation 
to resist the second by force in taking possession, 
McElderry v. Flannagan, 1 Harr, & Johns. 308; and 
the lessor is liable to the first tenant for the damages 
sustained by the second letting, Child v. Stenning, L. 
R. (11 Ch. Div.) 82; Clark v. Butt, 26 Ind. 236; Grace 
v. Haas, 20 La. Ann. 73; Halligan v. Wade, 16 Ill. 507, 
21 Til. 470; MacKellar v. Sigler, 47 How. Pr. 20; Rhodes 
v. Baird, 16 Ohio St. 573; Maule v. Ashmead, 20 Da. 
St. 482; Poposky v. Munkwitz (Wis.), 35 Alb. L. J- 
429; 1 Taylor’s L. & T.§177. See Newby v. Harrison, 
2 Johns. & H. 898; 4 L. T. (N. 8S.) 424; Reynolds v. 
Toronto, U. C. C. P. 276; Crooks v. Dickson, 15 U. C. 
C. P. 23; Oliver-v. Mowatt, 34 U. C. Q. B. 474; Cameron 
vy. Tarratt, 1 U. C. Q. B. 312; Mills v. Sampsel, 53 Mo. 
360; Staples v. Flint, 28 Vt. 794; Lanigan v. Kille, 97 
Pa. St. 120; and so is the lessor’s grantee, Wright v. 
Lattin, 38 Ill. 298; or agent, Spedding v. Nevell, L. R. 
(4C. P.) 212: and the lessor is liable for the costs, 
Child v. Stenning, L. R. (11 Ch. Div.) 82; or he may 
be enjoined, Leader v. Moody, L. R. (20 Eq.) 145; 
Raband v. Frank, 17 Mo. App. 64. See Worthy v. 
Tate, 44 Ga. 152; Huff v. Markham, 71 Ga. 555; Leopold 
y. Judson, 75 Ill. 586; Furey v. Gravesend, 104 N. Y. 
405; Crowe v. Wilson, 65 Md. 479; Stees v. Kranz, 32 
Minn. 313; Stamps v. Cooley, 91 N. C. 316; O’Conner 
v. Memphis, 7 Lea, 219, 223. 

As to a right of action by the first tenant against the 
second, see Emerson v. Goodwin, 9 Conn. 422; Hibbard 
v. Ramsdell, 2 N. Y. State Rep. 141; Hughes v. Hood, 
50 Mo. 350; Chancey v. Smith, 25 W. Va. 404; MeAlester 
y. Landers, 70 Cal. 79; or by an under lessee against 
the lessee, Long v. Bowring, 33 Beav. 585. 

JOHN H. STEWART 
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1, AcCTION—Affidavit of Defense—Promissory Note.—— 
In an action on a promissory note an affidavit of de- 
fense is insufficient which merely states that the note 
was given without consideration to the payee, and 
does not connect the holder of the note with such want 
of consideration nor impute to him any knowledge 
thereof.—Forepaugh v. Baker, 8. C. Penn., April 9, 1888; 13 
Atl. Rep. 465. 

2. ADMINISTRATOR — Appointment. An adminis- 
trator irregularly appointed by a probate court may 
act as such, and his acts will be valid as to third per- 
sons. He may maintain a bill in equity for specific per- 
formance of a contract for the sale of land made by 
him as administrator.—Angell v. Strere, 8. C. R.1., April 
14, 1888; 14 Atl. Rep. 81. 


3. ADOPTION—Notary. Since 1872, an act of adop- 
tion before a notary public by husband and wife, with 
consent of the widowed mother of the child, is valid.— 
Succession of Vollmer, 8. C. La., May 7, 1888; 4 South. Rep. 
er 

. ADVERSE POSSESSION— Prescription. Adverse 
BE te of land for fifty years confers a perfect title. 
—Bonnell v. Bonnell, 8. C. Penn., May 14, 1888; 14 Atl. Rep. 
168. 














5. APPEAL—Abstract of Evidence—Review. When 
the abstract on appeal professes to contain all the evi- 
dence of the opposing party, but shows on its face that 
the claim is not correct, the questions of fact in the 
cause are not open to review.—Hart v. Hart, 8. C. Iowa, 
May 18, 1888; 38 N. W. Rep. 375. 

6. APPEAL—Assignment of Error — Demurrer. 
There being at least three distinct points in a demurrer, 
an assignment of error that the court erred in sustain 
ing defendant’s demurrer to the original petition is 
not sufficiently specific, under Iowa law. — Town of 
Waukon v. Strouse, 3. C. Iowa, May 26, 1888; 38 N. W. Rep. 
408. 

7. APPEAL—Assignment of Error — Findings. An 
assignment of error that the court erred in finding cer- 
tain facts, raises the question of the sufficiency of the 
evidence to support the findings, and not of alleged 
error in admitting incompetent evidence to prove 
these facts.—EZllison v. Fox,8.C. Minn., June 5, 1888; 38 
N. W. Rep. 558. 

8. APPEAL — Bill of Exceptions — Service. When 
there is no evidence of the service of the bill of excep- 
tions upon defendant in error, except an indorsement 
thereon by plaintiff's counsel to that effect, and no ap- 
pearance by the defendant, the appeal will be dis- 
missed.— Westfield v. Toccoa City, 8. C. Ga., May 7, 1888; 6 
8. E. Rep. 471. 

9. APPEAL—Findings—Review. Where the supe- 
rior court sustains the findings of a justice’s court on a 
question of fact, the findings will not be reversed on 
appeal.—Mc Williams v. Ambrose, 8.C. Ga., May 4, 1888; 6 
8. E. Rep. 467. 

10. APPEAL—Jurisdiction—Certificate. When less 
than $100 is involved in a case, if the judge’s certificate, 
under Iowa law, fails to aver that the cause involved 
the determination of certain questions of law, upon 
which the court should pass, the supreme court will 
acquire no jurisdiction of the appeal.— Beach v. Dono- 
van, 8. C. lowa, May 25, 1888; 38 N. W. Rep. 404. 

1l. APPEAL—Jurisdictional Amount. The jurisdic 
tion, on appeal, of the Supreme Court of Appealis de 
termined, not by the amount which may come in.ques- 
tion, but by the amount of the plaintiff’s claim, or that 
by which defendant can discharge himself, and this 
must not only be of the value of $.00, but the contro- 
versy in relation to matter of that value must be con- 
tinued on appeal.—Hawkins v. Gresham, 8. C. App. Va., 
May 10, 1888; 6 S. E. Rep. 472. 

12 APPEAL—Record—Evidence in Equity Case. A 
certificate that the cause was submitted upon packages 
of depositions filed at a certain date, does not suffi- 
ciently identify the evidence to allow it to be consid- 
ered on appeal, under Code Iowa, 1880, § 2742.—Runge v. 
Hahn, 8. C. lowa, Muay 23, 1888; 38 N. W. Rep. 389. 

13. APPEAL—Revie w—Demurrer to Evidence.—— When 
a demurrer to the evidence has been overruled, such 
ruling will not be disturbed on appeal, unless it is 
shown that no competent evidence was given at the 
trial tending to support the issues.— Missouri, etc. R. Co. 
v. Pierce, 8. C. Kan., May 4, 1888; 18 Pac. Rep. 305. 

14. APPEAL—Review — Weight of Evidence. In a 
law action, when the only question is one of fact and 
there is a fair conflict of evidence, the findings will not 
be disturbed on appeal.—J/cCormick v. Lundburg, 8. C. 
Iowa, May 28, 1888; 38 N. W. Rep. 409. 

15. APPEAL—Review—Weight of Evidence. When 
plaintiff proves a prima facie case, some of his facts 
being proved by circumstantial evidence, and one of 
his witnesses contradicts some of his circumstantial 
evidence, and no other evidence is introduced, the 
court may rightfully overrule a demurrer to the evi- 
dence and sustain the jury’s verdict for the plaintiff.— 
Kansas City, etc. R. Co. v. Foster, 8. C. Kan., May 4, 1888; 
18 Pac. Rep. 285. 


16, ASSIGNMENT FOR CREDITORS — Jurisdiction by 
Consent. Under Michigan law, when a dispute 



































arises between an assignee for the benefit of creditors 
and a third person as to the ownership of certain per- 
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sonal property, the circuit court in chancery has juris- 
diction to hear and determine the question upon asub- 
mission by the parties and an agreement to abide by its 
decision.—Sawyer v. Mc Adie, 8. C. Mich., May 18, 1888; 38 
N. W. Rep. 242. 

17. ATTACHMENT—Conflict of Laws. The law of 
the State in which personal property is situated con- 
trol its liability to be seized and sold upon attachment 
or execution, although all the parties are non-residents 
of that State.—Cronan v. For, N. J. Ct. Err. & App., May 
28, 1888; 14 Atl. Rep. 119. 

18. ATTACHMENT—Damages for—Fraudulent Convey- 
ances. In an action for damages for wrongful at- 
tachment of property, claimed by defendant to have 
been conveyed to plaintiff in fraud of creditors, the 
burden of proving the fraud rests upon the defendant. 
—Freiberg v. Elliott,8.C. Tex., May 4, 1888;8 8. W. Rep. 
$22. 

19. ATTACHMENT—Motion to Dissolve. A motion 
to dissolve an attachment for rent is for the court, but 
not for the jury, but if the jury finds thereon under in- 
structions, defendant cannot cluim such irregularity as 
a ground to set aside the order dismissing the motion. 
—Harmon v. Jenks, 8. C. Ala., May 18, 1888; 4 South. Rep. 
260. 

20. ATTACHMENT — Purchase Price. Personalty 
which has pussed to an assignee for the benefit of cred- 
itors under an assignment, valid so far as he is con- 
cerned, cannot be attached on process against the 
assignor for its purchase price, under Rey. Stat. Mo. § 
2353.—Boltz v. Eagon, U. 8. C. C. (Mo.), April 25, 1888; 34 
Fed. Rep. 521. 

21. ATTORNEY AND CLIENT — Compensation. An 
attorney who had been regularly employed by his 
client, and had ceased to hold that relation to him, can- 
not recover for services which he afterwards volunta- 
rily performs for him.—Saford v. Vermont, etc. Co., 8. C. 
Vt., Muay 24, 1888; 14 Atl. Rep. 91. 

22. BILLS AND NOTES—Acceptance—Bill of Lading.—— 
Circumstances stated under wh'ch a party accepting a 
draft,to be accompanied by bills of lading of hemp 
shipped, was held not to be liable on his acceptance 
becatse the hemp so said to be shipped proved upon 
its arrival to be merely matting.- Bank of Montreal v. 
Recknagel, N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 217. 

23. BILLS AND NOTES—Negotiable. A draft in the 
following words: Mr. L: Please pay to K $500, and 
charge same to account. P—accepted by the drawee 
and indorsed by the payee, is not negotiable, and need 
not be protested to bind the indorser.—Kampmann v. 
Williams, 8. C. Tex., Muy 1, 1858; 8 5. W. Rep. 310. 

24. BoROUGH — Sidewalk. Circurmmstances stated 
under which a borough may cause a sidewalk to be re- 
laid and require the owner of the abutting property to 
pay the cost of it.—Smith v. Borough of Kingston, 8. C. 
Penn., May li, 1888; 14 Atl. Rep. 170. 

2. BOUNDARIES—Declarations of Grantor—Res Gestex. 
When defendant in trespass for cutting timber 
claimed under a deed executed by pluintiff’s de- 
ceased ancestor, in which the boundaries of the land 
were ambiguously described, testimony by the grantee 
therein as to declarations by the grantor at the time, 
assented to by him, that the tract in dispute was re- 
served, is udmisssibie us part of the res geste to uid the 
jary in identifying the boundaries.—foberts v. Preston, 
8. C. N. Car., Muy 14, 1888; 68. E. Rep, 574. 

26. BOUNDARIES — Intention — Evidence. Where 
the evidence showed tliat the defendant, after buying 
“nd totbe murgin of an artificial lake, proposed to 

rchuse the land under the luke, the intention of the 

rties to be that the sale only included the land not 
covered by water, aud the deed, which was otherwise 
ambiguous, should be reformed so as to conform to 
thut intention.— Fowler v. Vreeland, N. J. Ct. Err. & App., 
May 21, 1888; 14 Atl. Rep. 116, 

27. BOUNDARIES—Statutory Establishment. Rea- 
sons given for supporting the majority, rather than of 
t he minority of the cousmissioners appointed to locate 



































a lost quarter section corner.—Anderson v. Peterson, 8: 
C. Iowa, May 17, 1888; 38 N. W. Rep. 386. 

28. BOUNDARIES—Survey—County Surveyor.—W here 
the boundary line between two quarter sections of land 
is in dispute, in an action of trespass to determine the 
boundary and the rights of the parties to the disputed 
liue, the record of a survey thereof by the county sur- 
veyor is admissible, although not made in strict con- 
formity with the law.—Aolliday v. Maddox, 8. C. Kan., 
May 4, 1888; 18 Pac. Rep. 299. 

29. BROKERS—Real Estate — Commissions. Held, 
that upon the evidence the case ought to have been 
submitted to the jury.—Ferguson v. Glaspie, 8. C. Minn., 
May 14, 1888; 38 N. W. Rep. 352. ; 

30. CARRIERS — Live Stock — Delay. A railroad 
company accepting live stock for transportation is lia- 
ble for delay in transporting them, regardless of a 
special contract with the shipper limiting his liability 
to injuries resulting from wilful negligence.— Missouri 
P. R. Co. v. Cornwall, 8, C. Tex., May 4, 1888; 88. W. Rep. 
312. 

31. CARRIERS—Receiving Freight—Boycotting ——The 
federal courts will enforce by a mandatory injanction 
the duty of common carriers to receive freight from 
connecting lines, though their employees may leave if 
they do so.—Chicago, etc. R. Co. v. Burlington, etc. R. Co., 
U. 8. C. C. (Iowa), March 23, 1888; 34 Fed. Rep. 481. 

32. CERTIORARI — Justice of the Peace. Where 
facts are involved in a judgment rendered by a justice 
of the peace in an action involving less than $50, certio- 
rari will not lie to review such judgment when no ap- 
peal was tuken to ajury in a justice’s court.— Wynne v. 
Darden, 8. C. Ga., May 4, 1888; 6 8. E. Rep. 470. 

33. CHARITIES—Cy Pres—KEquity. A gift of real 
estate to an historical society and academy of science, 
beiug for the promotion of science and the education 
and benefit of mankind, is valid as a charity, though 
not so denominated inthe gift. A court of equity in 
such case, under the doctrine of cy pres,can order a 
sale of the property, to allow each society to erect a 
building for itself, it being impracticable to erect a 
building thereon for their joint use, as intended by the 
donor in the gift.—Missouri H. 8. v. Academy of Science, 
8. C. Mo,, Feb. 20, 1888; 8S. W. Rep. 346. 

34. CHARITIES — Will — Public Policy. A bequest 
designed to promote the distribution of books, in which 
the owners of land are charged with holding their 
property by mere robbery, is not such a charity as a 
court of equity will assist.—Hutchins, etc. v. George, N. J. 
Ct. Chun., May 21, 1888; 14 Atl. Rep. 108, 

35. CHATTEL MORTGAGE—Description—Certainty. 
In a chattel mortgage, certain farm wagons were de- 
scribed as eleven Smith farm wagons, four Ketchum 
farm wagons. The mortgugor at the time had just this 
number of wagons: Held, that the mortgage is not void 
for indebtedness us against the grantor or any adverse 
claimant having notice of the transaction.—Clapp v. 
Trobridge, 5. C. luowa, May 26, 1888; 38 N. W. Rep. 411. 

36. CHATTEL MORTGAGE—Foreclosure. Where, at 
an unimpeached foreclosure sale, mortgaged chattels 
are bought by the mortgagor, the price paid fixes the 
value of the property as to junior mortgages.— Dehority 
v. Paxson, 8. UC. Ind., May 30, 1888; 17 N. E. Rep. 259. 

87. CHATTEL MORTGAGE—Future Crops. A chattel 
mortgage upon crops to be raised in the future is valid. 
and attaches to the crops as soon us they come into ex- 
istence.— Norris v. Hix, 3. C. lowa, May 24, 1888; 38 N. W. 
Rep. 395. 

38. CHATTEL MORTGAGE—Sales—Accepting Benefits.— 
Where a mortgagor is directed by the wortgagee to 
prepare the mortgaged crops for market, and to do so 
sells cotton included in the mortgage to a person, who 
ships it to the defendant, the mortgagee having re- 
ceived the benefit of the mourtgagor’s acts, the mort- 
gugee’s agent in selling the cotton cannot maintain an 
action for the conversion of such cotton.—Ztheridge v. 
Hilliard, 8. C. N. Car., May 14, 1888; 6 8. E. Rep. 571. 

39. CONDITIONAL SALE—Recording. A conditional 
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sale of property, the title to remain in the vendor until 
paid for, is void as against creditors, unless the amount 
be less than $30, or the conveyance be recorded like a 
chattel mortgage.—Field v. Gellerson, 8. J. C. Me., March 
8, 1888; 14 Atl. Rep. 70. 

40. COLLISION — Crossing Steamers. A crossing 
steamer, required by rule 18 to keep out of the way of 
another vessel, is bound at her peril to take into ac- 
count all the circumstances, including both speed and 
heading of the other.— The Britannia, U.S. D.C. (N. Y.), 
March 21, 1888 ; 34 Fed. Rep. 546. 

41. COLLISION—Steam and Sail — Lookout. Held, 
that the collision in this case of a steamer with a sail 
vessel was due to the failure to keep a proper lookout 
on the steamer.— The Atlas, U. 8. D. C. (N. Y.), March 7, 
1888 ; 34 Fed. Rep. 543. 

42, CONFUSION OF Goops—Retaking. Where A cut 
logs on B’s land, supposing he was on his own land, 
and mixed them with his own logs, so that they could 
not be identified, B hac a right to select from the mass 
a quantity of an average quality with his own, equal to 
the quantity taken from his land.—Gates v. Rifle B. Co., 
8. C. Mich., May 18, 1888; 38 N. W. Rep. 245. 

43. CONSTITUTIONAL LAW—Assessment—Mortgage.—— 
A statute which prescribes the mode of assessing prop- 
erty mortgaged to acertain official person is unconsti 
tutional, being in violation of the provision that all 
property shall be assessed for taxes by the same equal 
rule.—Dunham v. Cox, N. J. Ct. Err. & App., May 23, 1888; 
14 Atl. Rep. 123. 

44. CONSTITUTIONAL LAW — Borough. An ordi- 
nance of a borough authorizing its officers to enter 
upon private property and make drains, and not pro- 
viding for compensation for property taken, is uncon- 
stitutional and void.—Borough of Strasburgh v. Bachman, 
8. C. Penn., April 30, 1888; 14 Atl. Rep. 148. 


45, CoNTRACT— Construction Where a written 
lease is unambiguous the court should construe it as a 
matter of law, and not submit its construction to the 
adjudication of a jury.—Harris v. Kelley,S. C. Penn., 
April 23, 1888; 13 Atl. Rep. 523. 

46. CONTRACTS— Gambling — Future Deliveries. 
Owners of corn sold it for future delivery, intending to 
ship it to cover their contracts, but afterwards, desiring 
more time, bought in and resold on like contracts: 
Held, that the transaction was not illegal.—Douglas S. ¢ 
F. v. Smith, 8. C. lowa, May 17, 1888; 38 N. W. Rep. 163. 

47. CONTRACT—GoOod Title. A contract to convey 
a good title to land means a title free from litigation, 
palpable defects and grave doubts, consisting of both 
legal and equitable titles, and fairly deducible of 
record.— Turner v. McDonald, 8. C. Cal., May 19, 1888; 18 
Pac. Rep. 262. 


48. CONTRACT — Warranty — Latent Ambiguity. 
Under a guaranty in the sale of an engine that the 
saving of fuel should be equal to that claimed for the 
Corliss, evidence of that the parties understood the 
claim to be is admissible.— Wickes v. Swift, etc. Co., 8. C. 
Mich., May 18, 1888; 38 N. W. Rep. 299. 

49. CORPORATIONS—Charters—Legislative Control.— 
A was authorized by its charter to construct a street 
railroad in such manner and upon such terms and con- 
ditions as the city might by contract or otherwise pre- 
scribe. The city was authorized to contract for the 
construction of street railways: Held, that the legisla- 
ture might authorize other companies to go on the 
same streets or upon A’s track.—Louisville, etc. R. Co. v. 
— etc. Co., Ky. Ct. App., May 10, 1888;8S. W. Rep. 
50. CORPORATION —Stock—Subscription — Fraud. 
Circumstances stated under which a subscriber to the 
stock of a corporation was held not to be guilty of 
fraud upon his cosubscribers because of his non-com- 
pliance with certain requirements expressed in the 
charter.— Meyer v. Blair, N. Y. Ct. App., June 5, 1888; 17 
N. E. Rep. 228. 

51. Costs—Criminal Case—County. —— In the absence 
of a statutory provision for taxation to the county of 
































the costs incurred by defendant in preparation of the 
transcript on appeal from a judgment of conviction, an 
order, after reversal and procedendo, taxing such costs 
to the county is void, and may be corrected.—State v. 
Rainsbarger, 8. C. lowa, May 25, 1888; 38 N. W. Kep, 403. 

52. Costs — Mutual Insurance Companies — Assess- 
ment. The receiver of a mutual fire insurance com- 
pany, who sues in the court of his appointment for an 
assessment not paid, recovers his costs, although the 
judgment be for less than $100.—Bacon v. Clyne, S.C. 
Mich., May 11, 1888; 38 N. W. Rep. 207. 

53. Costs—Person not a Party—Taxation. Under 
South Carolina law, a court can only tax costs against 
aperson not u party to the suit after rule to show cause 
and opportunity given for the person to be heard.— 
State v. Marshall, 8. C. 8. Car., April 30, 1888; 6S. E. Rep. 

54. Cost—Taxation of Costs. Ruling as to the 
taxation of cost in relation to making a map.—Booveam 
v. North, etc. Co.,N. J. Ct. Chan., May 16, 1888; 14 Atl. 
Rep. 106. 

55. COUNTIES—Taxation—Sales. A sale of lands on 
which acounty hold tax-receipts, not in conformity 
with the resolution of the county board, made by the 
clerk, is void.—Rice v. Ashland, etc. Co., 8. C. Wis., May 
12, 1888; 38 N. W. Rep. 183. 

56. CREDITOR’S BILL—Legal Remedy. A bill by a 
judgment creditor, showing that when the execution 
was returned unsatisfied and when the bill was filed 
there was property within the knowledge of the cred- 
itor subject to levy on execution, fails to show that the 
legal remedy has been exhausted, and is demurrable.— 
Merchants’ N. Bank v. Sabin, U.S.C. C. (Minn.), April 4, 
1888 ; 30 Fed. Rep. 492. 

57. CRIMINAL LAw—Appeal— Review. In a crimi- 
nal case, where the transcript does not show the evi- 
dence and no error appears in the record, the judgment 
will be affirmed.—State v. Clayton, 8. C. Iowa, May 22, 
1888; 38 N. W. Rep. 372. 

58. CRIMINAL Law—Appeal—Review. When ap- 
pellants submit their case without exceptions or argu- 
ment, and no errors are found in the record, the court 
is not required to imagine possible objections and to 
present reasons supporting the ruling.— State v. Kramer, 
8. C. Iowa, May 23, 1888; 38 N. W. Rep. 382. 

59. CRIMINAL LAW—Assault with Intent to Kill—Dif- 
ferent Offenses. An indictment charging that, with 
malice aforethought, four persons named shot at nine 
other persons named, with intent to kill,is not invalid 
as charging nine different offenses in one count, and 
one may be convicted and the others acquitted, though 
the proof shows that the assault was made on only one 
of the nine.—State v. Rambo. 8. C. Mo., May 21, 1888; 8 8. 
W. Rep. 365. 

60. CRIMINAL LAwW—Bribery—Separate Trials. Un- 
der Utah laws, when two persons are jointly indicted 
for bribery, under Rev. Stat. U. 8. § 5451, they are enti- 
tled upon demand to separate trials.— United Stntes v. 
Jones, 8. C. Utah, May 2, 1888; 13 Pac. Rep. 233. 

61. CRIMINAL LAaw—Burglary—Negative Allegations. — 
An information, under Rev. Stat. Wis. 1878, § 4409, for 
breaking and entering in the night, etc., need not allege 
the negative description.—Gundy v. State, 8. C. Wis., 
May 12, 1888; 38 N. W. Rep. 328. 

62. CRIMINAL Law—Conviction— Sentence for Lesser 
Crime. Where a jury convicts the defendant under 
an indictment for an assault with intent to commit 
murder, but the court thinks the evidence only war-’ 
rants a conviction for an assault with intent to commit 
mansiaughter, the penalty for the lesser crime may be 
imposed by the court.--State v. Keasling, 8. C. lowa, May 
24, 1888; 38 N. W. Rep. 397. 

63. CRIMINAL LAW—Former Jeopardy—New Trial.— 
One convicted of one degree of acrime,of which by 
statute there are several degrees, by obtaining a new 
trial places himself in the position he was in before the 
first trial,and may be convicted of a higher degree of 
crime than that of which he was convicted upon the 















































Vout. 27. 


THRE CENTRAL LAW JOURNAL. 71 











first trial.— People v. Palmer, NX. 
17 N. E. Ren, 213. 

64. CRIMINAL LaW—Gaming—Indictment. An in- 
dictment for gaming, under Pen. Code Tex., art. 185, 
which charges that defendant played a game of cards 
for a horse, without alleging the name of the person 
with whom he played, or with whom the wager for the 
horse was made, is fatally defective.—Shook v. State, 
Tex. Ct. App., April 18, 1888; 8S. W. Rep. 329. 

65. CRIMINAL LAW—Homicide — Defendant’s State of 
Mind. Where defendant, in a murder case, has de- 
tailed his feelings on the day of the homicide to show 
he had no malice, he may be asked if he did not on that 
day state that he had the same right to killa man try- 
ing to steal his land as one trying to steal his horse, to 
lay a foundation for proof of a different state of mind.— 
State v. West, 8. C. Mo., May 21, 1888; 8 3. W. Rep. 354. 

66. CRIMINAL LAW—Habeas Corpus. Construction 
of New Jersey statutes relative to criminal procedure 
and to the writ of habeas corpus.—Patterson v. State, N. J. 
Ct. Err. & App., May 23, 1888; 14 Atl. Rep. 125. 

67. CRIMINAL LAW—Homicide—Murder. On an in- 
dictment for murder in the first degree the defendant 
may be convicted of murder in the second degree.—Gis- 
kie v. State, 8. C. Wis., May 12, 1888; 38 N. W. Rep. 334. 

68. CRIMINAL LAw—Homicide — Lesser Offense. 
Under an information charging that defendant did then 
and there wilfully, maliciously and feloniously assault, 
cut, stab and wound one W, with intent wilfully, mali- 
ciously and feloniously and with malice aforethought, 
him, the said W, to kill and murder, the defendant can- 
not be convicted of assault with intent to do great 
bodily harm.—State v. Yanta, 8. C. Wis., May 12, 1888; 38 
N. W. Rep. 333. 

69. CRIMINAL Law—Indictment—Venue—Amendment. 
An information charging the crime to have been 
committed in A township was, by leave of court, 
amended to read B township, in the same county, under 
Michigan law: Held, that it was not error to allow the 
amendment, but thatthe amendment was not neces- 
sary.—People v. Waller, 8. C. Mich., May 11, 1888; 38 N. W. 
Rep. 261. ° 


70. CRIMINAL LAw—Information—Unlawful Assembly. 
An information charging that defendant, with 
others, to the number of three or more, then and there 
being together, did then and there in a violent manner, 
to the disturbance of the peace, assault, etc., charges 
an offense, under Rev. Stat. Wis., § 4511.—State v. Dean, 
8. C. Wis., May 12, 1888; 38 N. W. Rep. 341. 


71. CRIMINAL LAW—Insanity— Evidence.—— When in- 
sanity is interposed as a defensein a murder case, an 
instruction that, in order to support his plea, the de- 
fendant must show by preponderance of evidence, that 
is, by the greater weight of credible evidence in the 
case, that he was insane, is correct.—State v. Trout, 8. C. 
Iowa, May 26, 1888; 38 N. W. Rep. 405. 


72. CRIMINAL LAW — Larceny — Explanation of Pos- 
session. When the State’s witnesses differ as to the 
explanation given by defendant when first seen in pos- 
session of the stolen property, some of them agreeing 
with his witnesses, his statements made on the follow- 
ing day are admissible to corroborate his version of the 
first explanation.— Andrews v. State, Tex. Ct. App., April 
18, 1888; 8 8S. W. Rep. 338. 

73. CRIMINAL LAW—Murder—Evidence. On a trial 
for murder, evidence that defendant heard his com- 
panions propose to assault deceased, and went with 
them to see the fight. in which they killed deceased, is 
sufficient for the submission of the case to the jury.— 
People v. Fay, 8. C. Mich., May 22, 1888; 38 N. W. Rep. 296. 

74. CRIMINAL Law—New Trial—Jurisdiction.——Under 
Wisconsin law, on a proper motion, the trial court may 
grant a new trial within a year after the trial, though a 
similar motion has been denied, and on appeal the de- 
nial affirmed.—State v. Circuit Court, 8. C. Wis., May 12, 
1888 ; 38 N. W. Rep. 192. 

7. CRIMINAL LAW — Rape — Instructions. 
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strueing instructions concerning rape.—People v. Crego, 
8. C. Mich., May 18, 1888; 38 N. W. Rep. 281. 

76. CRIMINAL LAW—Rape—Instructions. Held,that 
the instruction in the case did not state that the jury 
were justified in finding the defendant guilty upon the 
testimony of the complaining witness alone.—People v. 
Bates, §.C. Mich., May 11, 1888; 38 N. W. Rep. 231. 

77. CRIMINAL LAW—Rape—Nonsuit. On an indict- 
ment for rape upon the person of a child between thir- 
teen and fourteen years of age, when the evidence 
showed that the defendant did have intercourse with 
her, and compelled Ler to submit to his embraces, the 
court properly refused to instruct the jury to find the 
defendant not guilty.—Pugh v. Com., Ky. Ct. App., May 
10, 1888; 8S. W. Rep. 340. 

78. CRIMINAL LAW—Reasonable Doubt. The in- 
struction, that a reasonable doubt of the prisoner’s 
guilt means a doubt for which you can give a reason, 
criticised.—State v. Sauer, 8. C. Minn., May 25, 1888; 38 
N. W. Rep. 355. 

79. CRIMINAL LAw—Receiving Stolen Goods—Allega- 
tions. An information for receiving stolen goods 
which fails to state that the goods were stolen, but al- 
leges guilty knowledge, is good on motion in arrest.— 
State v. Whitton, 8.C. Wis., May 12, 1888; 38 N. W. Rep. 
331. 

80. CRIMINAL LAW—Res Gestzx.—A statement made by 
an injured person in response to inquiries, immedlately 
after the assault on him was over, the wound dressed, 
and care and assistance rendered, that the wound was 
inflicted purposely, and that the assailant was drunk, 
is not admissible as of the res geste.— State vr. Double, 
8. C. Iowa, May 28, 1888; 38 N. W. 383. 

81. CRIMINAL LAW Seduction—Intermarriage .— 
Under Michigan law, no conviction can be hud for se- 
ducing -an unmarried female after the persons con- 
cerned have intermarried, though the man abandons 
his wife immediately after the ceremony, and never co- 
habits with her.—People v. Gould, 8.C. Mich., May Ll, 
1888 ; 38 N. W. Rep. 232. 

82. CRIMINAL LAW — When Rendered. Missouri 
law, requiring the accused to be brought to trial within 
a certain time or to be discharged, does not invalidate 
a sentence pronounced after such time on a verdict 
rendered within the time. The power to scntence is 
not confined to the term of the court at which the pris- 
oner was convicted.—Statc v. Watson, 8. C. Mo., May 21, 
1888; 88. W. Rep. 383. 

83. CRIMINAL Law — Separate Trial — Discretion. 
Under Iowa law, the refusal of a separate trial to one 
jointly indicted with another for an offense not amount- 
ing to a felony is within the discretion of the court.— 
State v. Kirkpatrick, 8.C.Ilowa, May 22, 1888; 38 N. W. 
Rep. 380, 

84. CRIMINAL LAW—Slander—Instructions Ob trial 
for criminal slander, under Code N. C., §1113, it is proper 
to charge that an innocent woman, as meant by the 
statute, is one who has never had illicit sexual inter- 
course with a man.—State v. Brown, 8. C. N. Car., May 
7, 1888; 6S. E. Rep. 568. 

85. CRIMINAL Law — Stolen Goods—Possession. 
The presumption, that one in whose possession re- 
cently stolen property is found is a thief, is overcome 
by evidence which raises a reasonable doubt of his 
guilt, and he is not required to prove to the satisfaction 
of the jury that he did not steal the property.—State v. 
Manley, 8. C. lowa, May 28, 1888 ; 38 N. W. Rep. 415. 


86. CRIMINAL Law—Trial—Amicus Curiw.—An attor- 
ney to whom the court has refused permission to assist 
under private pay in a criminal prosecution may offer 
a pertinent and seasonable suggestion as amicus curiae. 
—People v. Gibbs, 8. C. Mich., May 23, 1888; 38 N. W. Rep. 
257. 

87 ORIMINAL Law—Trial—Jury.——It is not error to fill 
the panel by calling two jurors from the regular venire 
to take the place oftwo unavoidably absent, who were 
on neither challenge list, defendant having declined to 
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challenge the two thus called, and having waived his 
statutory right to additional time to make further chal- 
lenges.—State v. Gilmore, 8. C. Mo., May 21, 1888; 88. W. 
Rep. 359. 

88. CRIMINAL Law—Trial—Presence of Accused.——On 
atrial for murder it is error to submit the case to the jury 
for their consideration in the absence of the accused, 
and in such case a new trial will be granted, unless it 
affirmatively appear from the record that such error 
was not prejudiced.— Brewer v. Com., Ky. Ct. App., 
May 10, 1888; 8 8S. W. Rep. 339. 

89. CRIMINAL Law—Trial—Presence of Defendant.— 
Under Colorado law, it is error to try a defendant fora 
misdemeanor, punishable by fine and imprisonment in 
jail, in the al of hi If and attorney, though the 
case is an appeal from a justice of the peace, and the 
bond is for the payment of the fine and not for his ap- 
pearance.— Lawn v. People, 8. C. Colo., May 4, 1888; 18 
Pac. Rep. 281. 

90. CRIMINAL Law—View by Jury. The court can 
allow the jury to view the premises without the defend- 
ant, when he waives his right to be present.—State v. 
Sasse, 8. C. Wis., May 12, 1888; 38 N. W. Rep. 343. 

91. CRIMINAL PRACTICE—Verdict—Recommittal.—In 
a criminal case a verdict may be recommitted to the jury 
for amendment, and this in cases involving fine, im- 
prisonment, and disfranchisement, and although the 
jury had previonsly separated.—Pehiman v. State, 8. C. 
Ind., June 12, 1888; 17 N. E. Rep. 270. 

92. CusToM DuTIES—Loss of Goods—Liability. 
A’s trunk was detained to be sent to the public store for 
appraisement, the custom- house officials having errone- 
ously decided that it contained dutiable articles. Be- 
fore it could be moved it was destroyed by fire: Held, 
that the collector of the port is not liable for the negli- 
gence or misconduct of his subordinates in the course 
of their employment, in the absence of evidence that 
each subordinates were incompetent or were improper- 
ly selecte1.— Robertson v. Sichel, U. 8.8. C., May 14, 1888; 
88. C. Rep. 1236. 

93. DamMaGES—Contract of Affrieghtment. When 
A agreed t0 transport coal from B to C, the defendant 
agreeing to furnish the coal at B, which he fails to do, 
A’s damages are the difference between the cost of 
transportation and the contract price.— Boland v. North- 
western T. Co., U. 8. C. C. (Minn.), May, 1888; 34 Fed. Rep. 
523. 

%. DAMAGES—Death of Child. Under California 
law, allowing a parent damages for the loss of his child 
by the unlawiul act of another, the mental anguish and 
suffering of the parent are elements proper to be con- 
sidered in determining the amount of recovery.—Cleary 
v. City R. R., 8. C. Cal., May 22, 1888; 18 Pac. Rep. 269. 

95. DAMAGES—Personal Injury—Liability. A po- 
liceman, while on duty in a bank, was injured by the 
explosion of the apparatus pertaining to its electrical 
installation: Held, that the defendant who established 
it, was responsible.— Yates v. Brush EF. L. etc. P. Co., 8. C. 
La., May 7, 1888; 4 South, Rep. 250. 

9%. DEATH—Wrongful Act—Plaintiff. For an in- 
jury causing death, the personal representative can 
sue in Kansas only under Comp. Laws Kuns. 1879, § 423, 
and an administrator appointed in Missouri cannot sue 
under that section.—Hulbert v. City of Topeka, U. 3. C. C. 
(Kans.), April 9, 1888; 34 Fen. Rep. 510. 

97. DkEDICATION—Procedure.——Circumstances stated 
under which a borough was held authorized to reopen 
an alley without paying damages.—Appeal of McCugue, 
8. C. Penn., May 14, 1888; 14 Atl. Rep. 165. 

98. DkED—Condition Subsequent—Entry. A con- 
dition subsequent in a deed can only operate to defeat 
the grant by an entry of the grantor or his heirs for 
condition broken. A surreptitious attornment to the 
grantor by a tenant of the grantee and his acceptance 
of a lease from the grantor is not sufficient.—Missouri R. 
Soc. v. Academy of Science, 8. C. Mo., Feb. 20, 1888; 88. W. 
Rep. 346. 

9. DEED—Delivery—Intention. 
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disposed of or treated as to evince clearly the intention 
of the parties that it should take effect as such, it is a 
sufficient delivery.—Nazro v. Ware, 8. C. Minn., May 25, 
1888 ; 38 N. W. Rep. 359. 

10. DEED—Delivery—Mutilation. A trust deed 
was found among the deceased grantor’s papers, from 
which his signature and that of the grantee, the trustee, 
had been cut. The notary’s certificate showed that sueh 
cancellation occurred after both parties had duly exe- 
cuted the deed, no explanation being given of such can- 
cellation: Held, that a decree sustaining the deed would 
not be disturbed.—Seibel v. Rapp, 8. C. App. Va., May 10, 
1888 ;6 8. E. Rep. 478. 

101. D&ED- Mistake—Reformation. When a deed 
conveys less Jand than was intended by both parties, 
thereby increasing the adjoining lot, the owner whereof 
knew of the correct boundaries, the grantee is entitled 
to have his deed corrected.—Probert v. Walters, 8. C. 
Mich., Muy 23, 1888; 38 N. W. Rep. 320. 

102. DEKD—Waving Grantor—Husoand and Wife.—— 
A deed formal in all respects, except that the grantor is 
not named in the body of it, is ineffectual. A husband 
cannot convey reul estate directly to his wife.—Gaston 
v. Wier, 8. C. Ala., May 22, 1888; 4 South, Rep. 258. 

103. DESCENT AND DISTRIBUTION—Bastards. The 
legitimate children of a deceased bastard inherit from 
their parent’s bastard brother when each bastard broth- 
er died after the death of the parent, under Kentucky 
law.—Sutton v. Sutton, Ky. Ct. App., May 13, 1888; 8 8. W. 
Rep. 337. 

104. DRAINAGE—Acts of Drainage Commissioners.— 
Under Michigan law, a township drainage commissioner 
has no authority, the parties not consenting to con- 
struct anew drain through lands and over the same 
line and route where a drain has been before laid out 
and constructed by the county drain commissioner.— 
Tomlin v. Newcomb, 8. C. Mich., May 18, 1888; 38 N. W. Rep. 
315. 

105. EASEMENT—Presumptions—Surface Water. 
When surface water has for more than 10 years flowed 
across a highway, and thence through a ditch to a 
slough, the owner of a farm does not acquire a pre- 
scriptive right to have the water flow off in that partic- 
ular manner; he has only the right to have it flow off his 
jand unobstructedly.— Wilson v. Duncan, 8. C. lowa, May 
22, 1888; 38 N. W. Rep. 371. 

1066. EJECTMENT—Verdict, A verdict in ejectment, 
that the plaintiff is entitled to recover all the premises 
claimed, and that all the defendants were in possession 
of a part thereof, or claimed title to such part at the 
commencement of such suit, is not objectionable, under 
Virginia laws.— Messick v. Thomas, 8. C. App. Va., May 10, 
1888; 6 8. E. Rep. 482. 

k7. ELECTION—Contest—County Court—Statute. 
Construction of Illinois Statutes, relative to contested 
elections and the jurisdiction of county courts thereof, 
ard election laws of Illinois generally.—Kreitz v. 
Behrensmeyer, 8. C. Uls., May 9, 1888; 17 N. E. Rep. 2382. 

108, ELECTION—Custody of Returns—Congress. 
Congress has power to protect the poll-books, which 
contain the vote fora member of congress, from danger 
of falsification, and an indictment for a conspiracy, to 
induce the election officers to omit their duty to keep 
safely and to deliver such books to the proper officers, 
need not allege that it was the intention of such con- 
spirators to affect the election of a member of congress. 
- Ex Parte Coy, U. 8. 8. C., May 14, 1888;8 S. C. Rep. 1268. 

109. ELECTIONS — Village — Conduct. The annual 
village election is not void because the village council 
failed to designate a place for holding it and judges to 
act, not the places for posting the notices thereof, nor 
because no registered poll-list was made or posted, nor 
because the financial statement of the village was not 
made nor filed nor posted prior thereto.— State v. Bemier, 
8. C. Minn., May 31, 1888; 38 N. W, Rep. 368. 

110. EMINENT DOMAIN — Elements of Damage. 





























When a land owner is using his property in lucrative 
business, in which the locality and surroundings have a 
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bearing on its value,in condemnation proceedings he 
is entitled to not only the money value of the property 
itself, but also to compensation for the interruption of 
his business and damage by the changed condition of 
the locality.—Grand Rapids cte. R. R. v. Weiden, 8. C. 
Mich., May 18, 1888; 38 N. W. Rep. 294. 

1ll. EMIMENT DoMAIN—Opening Streets—Pleading.— 
When the City of St. Louis presents a petition to con- 
demn property under its charter to open a street, and 
it does not appear therein that the ordinance therefor 
was passed, either on the unanimous recommendation 
ofthe board of public improvements or on a petition 
of the owners of the major portion of the ground, the 
court has no jurisdiction to condemn the land.—City of 
St. Louis v. Gleason, 8. C. Mo., Oct. Term, 1887; 8 S. W. 
Rep. 348. 

112. EMINENT DOMAIN—Telephone Company.—Con- 
struction of New Jersey Statutes relative to the right of 
telephone companies to erect poles for their wires, and 
to the assessments of damages in favor of the owners of 
the soil.— New York etc. Co., v. State, N. J. Ct. Err. and App., 
May 23, 1888; 14 Atl. Rep. 122. 

118. EsTaTES—Condition—Trusts. Under a deed to 
trustees of an institution, conditioned that this proper- 
ty shall never be subject to nor sold for any indebted- 
ness, if the property is sold under foreclosure of a me- 
chanic’s lien, to which the trustees are not parties, the 
heirs are not entitled to possession, since the sale passes 
no title.— Butterfield v. Wilton Academy, S.C. lowa, May 
23, 1888; 38 N. W. Rep. 390. 


114. EQuity—Accounting—Mistake. Plaintiff sued 
for balance of account; defendant filed a cross bill, al- 
leging mistake of fact and praying for general account- 
ing. There were two balances due plaintiff, one by 
mistake in credits allowed him, which was the amount 
sued for: Held, that defendant might set-off against the 
second balance the amount credited by mistake on the 
first account.— Worsley v. Burlington I. Co., 8. C. lowa, 
May 16, 1888; 38 N. W. Rep. 161. 


115. Equiry—Pleading—Cross Bill. A cross Dill 

. against the plaintiff or a codefendant is a mode of re- 

lief to which a party may resort without leave of court, 

and the question ofthe right to file the same, when and 

as it may be done, may be determined on demurrer.— 

Neat v. Foster, U. 8.C.C. (Oreg.), April 5, 1888; 34 Fed. Rep 
496. 

116. Equiry—Practice. A bill in equity may be in- 
serted in a declaration, but a copy of the bill should be 
furnished to the defendant to complete the service of 
process.— Haverhill etc. Co., v. Hale, 8. C. N. H., March 16, 
1888 ; 14 Atl. Rep. 78. 

117. Equity—Specific Performance.———Specific per- 
formance of a contract for land of small value will not 
be decreed where there is no special equity, and there 
is an adequate remedy at law.—Blake v. Flaharty, N. J. 
Ct. Eq. and App., May 24, 1888; 14 Atl. Rep. 128. 

118. EVIDENCE—Negligence. In an action for dam- 
ages because a horse took fright at a box car leftona 
track, itis not competent to give evidence that other 
horses took fright at the same object.—Cleveland, etc. Co. 
v. Wynant, 8. C. Ind., May 15, 1888; 17 N. E. Rep. 118. 


119. EVIDENCE—Non Est Factum—Consideration. 
Where a plea of non est factum is filed and the defendant 
positively testifies that the note sued upon was given 
without consideration, the pleais fully supported by her 
evidence.— Spear v. Whitsett, S.C. Ind., June 13, 1888; 17 
N. E. Rep. 268. 

120, EXECUTION—Exemption.——Circumstances stated 
under which an annuity for the support of an old man 
and his wife was held to be exempt from execution for 
his debts.— Appeal of Thall, 8. C. Penn., March 26, 1888; 13 
Atl. Rep. 466. 

121. EXECUTION — Undivided Interest — Delaying of 
Possession. Under Code Ala., 1886, § 1880, when an 
execution is levied upon an undivided interest in land, 
the purchaser is not entitled to sole possession.—Hanna 
wv. State, 8. C. Ala.. May 22, 1888; 4 South. Rep. 271. 


























122. EXECUTORS—UCollusive Sale—Liability. When 
certain real estate was collectively sold to the adminis- 
trator for less than its value, and immediately resold by 
him for double what he gave for it, the administrator is 
chargeable with the difference between the two sales.— 
Grant v. Hughes, 8.C. N.Car., May 14, 1888; 68. E. Rep. 
572. 

123. EXECUTORS—Compensation—Allowance. The 
question of allowing extra compensation to an executor, 
under Michigan laws, is for the court and not for the 
jury.— Wisner v. Mobley, 8. C. Mich., May 18, 1888, 38 N. W. 
Rep. 262. 

1%. EXECUTORS—Distribution — Refunding Bonds.— 
If the administrator, without knowledge of any debts of 
the estate, after the time fixed by law to pay distribu- 
tees and legatees, pays to them the money in his hands 
due them, taking and recording refunding bonds with 
sufficient. security as provided by law, the creditors can 
only resort to such refunding bonds. When the lands 
of a decedent, whose personalty was insufficient to pay 
his debts, have been distributed among the heirs, the 
creditors can only resort to the land which the heirs 
have not alienated, but the heirs so compelled to pay 
may have contribution.—Marwell v. Smith, 8. C. Tenn., 
April Term, 1888; 8 S. W. Rep. 340. 

125. EXECUTOR AND ADMINISTRATOR — Discretion of 
Executor.——Circumstances stated under which an 
executor attempting to collect a doubtful debt acted 
with discretion and incurred no liability.—Appeal of 
Dabney, 8. C. Penn., May 14, 1888; 14 Atl. Rep. 158. 

126, EXEMPTION — Judgment —Set-off—Insolvency.—— 
In an action to set off judgments a finding that defend- 
ant is insolvent does not amount to a finding that his 
whole property is not worth more than $600. Construc- 
tion of exemption law of Indiana. Carpenter v. Cool, 
8. C. Ind., June 12, 1888; 17 N. E. Rep. 266. 

127. EXTRADITION—Depositions—Authentication. 
Under the act of congress, copies of depositions relating 
to allegations in a complaint for extradition, are duly 
authenticated by the certificate of the principal diplo- 
matic or counselor officer of the country asking the 
deposition, and it is not necessary to prove that the law 
of such country would allow copies of depositions to be 
received as competent proof against the accused for 
purposes of commitment.—Jn re Charleston, U. 8. D. CO 
‘Minn.), May, 1888; 34 Fed. Rep. 531. 

128. FOREIGN ASSIGNMENTS—Conflict of Laws. An 
insurance policy made in Connecticut upon property 
situated in New York, which was the domicile of the in- 
sured, passes by the assignment of the insured for the 
benefit of his creditors to the trustee in that assign- 
ment, who is entitled to collect the money from the in- 
surance company which cannot be made to pay other 
creditors of the insured who have obtained a judgment 
against him.—Crouse v. Pheniz, etc. Co.,8. C. Er. Conn., 
March Term, 1888; 14 Atl. Rep. 82. 

129. FRAUD—Fraudulent Conveyance, A convey- 
ance by a debtor in fraud of his creditors, is not void 
unless the fraud was known to, and participated in by 
the grantee.— Benson v. Maxwell, 8. C. Penn., May M4, 
1888; 14 Atl. Rep. 161. 

130. FRAUDULENT CONVEYANCE—Husband and Wife. 
In an action to subject a wife’s land to her hus- 
band’s debts, when it appears that she gave him her 
money to invest for her, and that both testify that her 
money was used to buy the land, though there has been 
no accounting, a decree in her favor will not be dis- 
turbed.—Sims v. Moore, 8. C. lowa, May 22, 1888; 38 N. W. 
Rep. 374. 

131. FRAUDULENT CONVEYANCE—Insolvency—Creditor. 
A fraudulent conveyance made by one who has 
afterwards gone into insolvency, may be set aside at 
the suit of a creditor who should also make the trustee 
a defendant in the action.—Haugh v. Maulshy, Md. Ot. 
App., March 14, 1888; 14 Atl. Rep. 65. 

132. FRAUDULENT CONVEYANCE — Possession — Pur- 
chaser. A sold to B some personal property, who 
left it with A. A afterwards, being insolvent, assigned 
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all his property to C, one of his creditors, who assumed 
all A’s liabilities, and took possession of his assets ; this 
property was not included in the schedule: Held, that 
the sale to B was valid as to C.—Oro, etc. Co. v. Starr, 8. 
C. Cal., May 16, 1888; 18 Pac. Rep. 242. 

133. GUARDIAN — Death — Accounting. Where a 
guardian has died without rendering an account of his 
guardianship, the probate court which appointed him 
has jurisdiction to require his personal representative 
to appear and render the account.—McCarthy v. Peel, 8. 
C. Minn., May 29, 1888; 38 N. W. Rep. 205. 

134. GUARDIAN’S BOND—Mistake—Statute. The de- 
fect of a guardian’s bond, the penalty being left blank, 
is cured by the statute providing against such mistakes. 
—Britton v. Rowe, 8. C. Ind., May 29, 1888; 17 N. E. Rep. 
254. 

135. GUARDIAN AND WakD—Control of Funds. 
Where funds of a minor are in the hands of a curator, it 
is not error for the probate court, under Missouri law, 
to refuse to order their transfer to a non-resident 
guardian, who was appointed at the instance of the 
ward’s father, who, as former guardian, had misappro- 
priated the funds and was seeking to get control of 
them again.—JIn re Wilson, 8. C. Mo., May 21, 1888; 8S. W. 
Rep. 369. 

1%. GUARDIAN AND WARD—Sale of Ward’s Realty— 
Presumptions. Under How. Stat. Mich., ch. 229, all 
the proceedings leading to the issuance of a license to a 
_ guardian to sell real estate are conclusively presumed 
to be valid.—Schaale v. Wasey, 8. C. Mich., May 23, 1888; 
38 N. W. Rep. 317. 

137. HaBEAS CoRPUS—ExXxtradition—Federal Authority. 
Where a party who has fied to another State is 
seized there and brought back and then legally ar- 
rested, the federal court has no jurisdiction of the case 
on habeas corpus, though the authorities of the State to 
which he fied has not acted on the extradition papers 
from the other State. The case does not come under 
the fourteenth amendment of the United States consti- 
tution.—In re Mahon, U.8. D. C. (Ky.), March 3, 1888; 34 
Fed. Rep. 525. 

138. HABEAS CORPUS — Province of. A prisoner 
held by sentence of court cannot be discharged if the 
indictment charges aclass of offenses, of which the 
court has jurisdiction, and alleges the defendant to be 
guilty.—Zz parte Coy, U. 8. 8. C., May 14, 1888; 88. C. 
Rep. 1263. 

129. HigHways—Action — Township. A township 
may maintain a bill for the obstruction of a public road; 
the State need not be a party to the action.—Appeal of 
Township of North Manheim, 8. C. Penn., April 30, 1888; 14 
Atl. Rep. 137. 

140. HiGHways—Mandamus. A mandamus will not 

stained to pel the selectment of a town to re- 
move fences, etc., to enable the plaintiff, the only party 
interested, to have a right of way to his faurm.—Atwood 
v. Partree, 8. C. Err. Conn., July 16, 1887; 14 Atl. Rep. 85. 

141. HOMESTEAD — Abandonment — Business. H 
carried on busi in his he tead, and his business 
was attached and closed; Held, that this did not work 
an abandonment of his homestead, nor did the fact that 
business was afterwards resumed there in the name of 
another.—King r. Harter, 8. C. Tex., May 1, 1888; 8 S. W. 
Rep. 308. 

142. HoMESTEAD — Continued Occupation. It is 
immaterial whether a homestead has at all times, since 
its acquisition, been used as a homestead. It is suffi- 
cient that it was so used when the levy thereon was 
made.—Ingle v. Lea, 8. C. Tex., May 4, 1888; 8 S. W. Rep. 
325. 

148. HOMESTEAD—Insolvency — Mortgage. Under 
California law, a mortgagee of an insolvent’s home- 
stead need not prove his claim in the insolvency pro- 
ceedings, and the fact that he might have realized part 
of his claim in such proceedings does not prevent him 
foreclosing for the amount of his mortgage.—Mont- 
gomery v. Robinson, 8. C. Cal., May 19, 1888; 18 Pac. Rep. 
261 















































144, HOMESTEAD—Mortguge— Wife. A mortgage of 
the homestead without the wife’s signature is wholly 
void.—Conway v. Elgin, 8. C. Minn., June 5, 1888; 38 N. W. 
Rep. 370. 


145. HUSBAND AND WIFE—Her Contracts. A loaned 
money to B, but took therefor the note of B’s wife, with 
B as security; Held, that A could not recover from her. 
—Fecheimer v. Peirce, 8. C. Mich., May 23, 1888; 38 N. W. 
Rep. 325. 

146. HUSBAND ANP WIFE — Ratification. A note 
given by a wife to her husband before the enabling act 
was passed is invalid, and is not ratified by a subsequent 
witnessing of the note without any new consideration. 
— Wyman v. Whitehouse, 8. J. C. Me., March 8, 1888; 14 Atl. 
Rep. 68. 

147. HUSBAND AND WIFE—Ratification of Her Act. 
When a wife pledges her husband’s property for a loan 
to herself, and the husband afterwards agrees to pay 
the debt if the pledgee will wait, which the latter does, 
these acts constitute a binding contract onthe husband 
that the property shall remain in pledge for her debt.— 
Smith v. Mott, 8. C. Cal., May 19, 1888; 18 Pac. Rep. 260. 

148. INJUNCTION—Dissolution.——Circumstances stated 
under which a preliminary injunction was dissolved, it 
being intended to forbid the erection of a building on 
certain property to cost less than $8,000, it appearing 
that such a building had already been erected.— Higgins 
v. Westerrelt, N. J. Ct. Err. & App., May 22, 1888; 14 Atl. 
Rep. 118. 

149. INSOLVENCY—Filing Claim—B tr..——A creditor 
who has failed to file his claim against the estate of his 
deceased insolvent debtor, according to Code Ala. 1886, § 
2238, cannot recover against the insolvent’s estate, 
though the deceased debtor may have transferred the 
estate to a fraudulent donee.—Herstein v. Walker, S. C. 
Ala., May 24, 1888; 4 South. Rep. 262. 

150. INSOLVENCY — Insolvent Laws — Procedure. 
Construction of Maine statutes relutive to insolvency 
and procedure under the insolvent law of that State. 
How claims may be contested by other creditors.— 
Tibbetts v. Trafton, 8. J. C. Me., March 8, 1888; 14 Atl. Rep. 
71. 

151. INSOLVENCY—Pay ment. The partial payment 
of a debt barred by insolvency proceedings will not re- 
vive the balance unpaid of that debt.—Ames v. Storer, 8. 
J. C. Me., March 7, 1888; 14 Atl. Rep. 67. 

152. INSURANCE — Applications — Acts of Agent. 
When a party makes correct statements about his prop- 
erty, and the agent of an insurance company then makes 
out his application for insurance, making false state- 
ments therein, which the owner signs without knowl- 
edge of its contents, the company cannot take advant- 
age thereof in case of loss, and the act of the agent is 
that of the company in such matter, although the appli- 
cation has a contrary stipulation.—Continental I. Co. v. 
Pierce, 8. C. Kan., May 4, 1888; 18 Pac. Rep. 291. 

153. INSURANCE—Application — Misrepresentation.— 
When the agent of an insurance company fills out and 
signs an application, wherein the property is declared 
to be unincumbered, although the insured in his orat 
application alluded to the mortgage thereon, the com- 
pany is liable, notwithstanding the provisions in the 
policy about misrepresentations —Baker v. Ohio F. I. Co., 
8. C. Mich., May 15, 1888; 38 N. W. Rep. 216. 

154. INSURANCE—Conditions—Kerosene. When a 
policy of insurance allows kerosene to be stored on the 
premises and used for lights, provided the lights are 
trimmed and filled by daylight, it is avoided by draw- 
ing kerosene by lamp-light to loan to a neighbor, caus- 
ing an explosion by which the entire buiiding was 
burned.—Gunther v. Liverpool, etc. Co., U.8.C. C. (N. Y.) 
March 17, 1888 ; 34 Fed. Rep. 501. 

155. INSURANCE—Conuditions—Watchman.——An insur- 
ance policy required the insured to employ a watch- 
man to be on the premises day and night. The watch- 
man, when the fire occurred, was 65 feet from the prem- 
ises, but engaged in watching them. Held, that by em- 
ploying the watchman the insured had fulfilled the re- 
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quirement.—Sierra, etc. Co. v. Hartford, etc. Co., 8.C. Cal., 
May 21, 1888; 18 Pac. Rep. 267. 

156. INSURANCE—Constitutional Law.—An act which re- 
quires copies of the application for a policy of insur- 
ance to be annexed to the policy, or copied in it, is not 
unconstitutional.—New Era, etc. Co. v. Musser, 8.C. Penn., 
May 14. 1888; 14 Ati. Rep. 155. 

157. INSURANCE—Incubator Building.— \ mutual fire 
insurance company, organized under laws Wisconsin 
1885, ch. 421,§ 2, has no power to insure an incubator 
building.—O’ Neil v. Pleasant, etc. Co., 8. C. Wis., May 12, 
1888 ; 38 N. W. Rep. 365. 

158. INSURANCE—Policy—Application. A copy of 
an application of insurance annexed to a policy, the 
signature of the applicant not being copied,is not re- 
ceivable in evidence under the stitute.—Susquehanna, 
etc. Co. v. Hallock, S.C. Penn., May 14, 1888; 14 Atl. Rep. 167 

159. INTOXICATING LIQuoRS—Domestic Wine. 
Where vinous, etc., liquors are forbidden to be sold, it is 
an offense to sell even domestic wine which is not 
shown to be intoxic iting.—Aatfield v. Commonwealth, 8. 
C. Penn., May 14, 1883; 14 Atl. Rep 151. 

160. INTOXICATING LIQuORS—License. The issu- 
ance of a license to retail liquors to an applicant is not 
a matter of right to be compelled by mandamus, but is 
within the discretion of the court.—In re Raudenbush, 8. 
. Penn., May 7, 1888; 14 Atl. Rep. 148. 

161. INTOXICATING LIQUORS—Opening Saloon on Sun- 
day. The law about opening saloons on Sunday 
contemplates but a single offense, whether the saloon 
is opened once or often on that day.—People v. Coz, 8. 
C. Mich., May 11, 1888; 38 N. W. Rep. 235. 

162. INTOXICATING LIQUORS—Pleading—Piaintiff’s Res- 
idence. In Iowa, an answer, in an action to abate 
defendant’s dram-shop as a nuisance, denying knowl- 
edge or information sufficient to form a belief as to 
whether plaintiff isa citizen of the county, raises no 
issue as to plaintiff's residence or citizenship.—Craig v. 
Hasselman, 8. C. lowa, May 25, 1888; 38 N. W. Rep. 402. 

168. INTOXICATING LiIQquors—Sale—Evidence. A 
single sale will warrant a conviction under an indict- 
ment for maintaining a nuisance by keeping a saloon 
for the unlawful sale of intoxicating liquors, under Iowa 
law.—State v. Reyelts, 8. C. lowa, May 22, 1888; 38 N. W. 
Rep. 377. 

164. INTOXICATING LIQUORS—Sentence. On a plea 
of guilty to an indictment for keeping and owning in- 
toxicating liquors with intent to sell the same, a fine of 
$300 and attorney’s fee of $25, and costs of prosecution, 
were imposed, with imprisonment at hard labor for 102 
days in case of default, with an order for the destruc- 
tion of the liquors and for the sale of the movable 
property used in the business: Held, no error.—State v. 
Baker, 8. C. lowa, May 22, 1888; 38 N. W. Rep. 380. 


165. INTOXICATING LIQuoRsS—Suit by Wife—Exemp- 
lary Damages. Under West Virginia law, a wife 
may recover exemplary damages against the party 
selling her husband liquor, which include damages for 
her injury to her means of support, but also to com- 
pensate her for her mental anguish, when such sale was 
made under circumstances showing actual malice, or 
wanton, deliberate, and wilful disregard of her rights 
and known wishes.—Pegram v. Stortz,8.C App. W. Va., 
February 28, 1888; 6. S. E. Rep. 485. 

166. INTOXICATING LIQUORS—Sunday—Nuisances.—- 
Asale of liquor on Sunday by a licensed saloon keeper 
is not, in the absence of a city ordinance against it, 
such a violation of law as to render the place in which 
it was sold a nuisance.— State v. Waeker, S.C. Wis., May 
12, 1888; 88 N. W. Rep. 189. 

167. INTOXICATING LIQuORS—Title of Act. The 
title of act 197, Laws of Michigan, 1887, relative to intox- 
icating liquors, does not sufficiently express the object 
of the act, under the Michigan constitution.—Ja re 
Hauck, 8. C. Mich., May 18, 1888; 38 N. W. Rep. 269. 

168. JuDGEs — Terms of Office — Constitution. 
Constitution Colo. art. 6, § 12, is so far modified, that the 



































udges of new districts, and additional judges of old 

districts, hold only until the next regular election of 
judges.—Jn re District Judges, 8. C. Colo., May 18, 1888; 18 
Pac. Rep. 282. 

169. JUDICIAL SALE—Specific Performance.——Where 
a second mortgagee causes foreclosure proceedings to 
be instituted, and an order for a judicial sale obtained, 
and the holderof the first mortgage bids at that sale 
an amount exceeding his debt, under the mistaken im- 
pression that he would only have to pay the excess 
over his own debt, a specific performance will not be 
decreed against him, as his mistake was honest and the 
advantage secured by the junior mortgagee would be 
unconscionable. Sull v. Jennings, N. J. Ct. Chan., 
May 6, 1888; 14 Atl. Rep. 104. 

170. JUDGMENT — Confession. A judgment by 
confession should not be opened except upon evidence 
that would warrant a court of equity to set aside the 
instrument upon which it was founded.—Appeal of En- 
glish, 8. C. Penn., April 9, 1888; 13 Atl. Rep. 479. 

17l. JUDGMENT—Deed—Priority. One who pur- 
chased land from the owner thereof and entered into 
possession thereof before a judgment was rendered 
against said owner, but whose deed was not recorded 
till after the judgment, but before the sale thereunder, 
has a better title than the purchaser at such sale with 
knowledge of such adverse title.—Clendenning v. Bell, 8. 
C. Tex., May 4, 1888; 8 S. W. Rep. 324. 

172. JUDGMENT—Entry by Clerk. The clerk of a 
United States circuit court has no authority to enter 
judgment for any other sum than the verdict and stat- 
ute eall for.—Robostelli v. New York, etc. R. R., U. 8. C. C. 
(N. Y.), March 27, 1888; 34 Fed. Rep. 507. 

173. JUDGMENT—Opening—Jury. If a court errs 
in opening a judgment, it also errs if after such open- 
ing it submits the case to a jury.—English v. Hager, 8. C. 
Penn., April 9, 1888; 13 Atl. Rep. 481. 

174. JURISDICTION—Courts—Title to Land. Under 
the constitution and laws of California, the superior 
has original jurisdiction of an action to recover $200 
paid as a deposit on an agreement to purchase land, in 
which agreement defendant stipulated to return the 
deposit should his title prove defective.—Copertini v. 
Opperman, 8. C. Cal., May 19, 1888; 18 Pac. Rep. 256. 


1%. JuryY—Trial by. The right to trial by jury 
does not depend upon the principles upon which re- 
lief is asked, but upon the nature and characterof the 
relief sought.—Gunsaullus v. Pettit, 8. C. Ohio, May 22, 
1888; 17 N. E. Rep. 231. 


176. JUSTICE OF THE PEACE—Criminal Jurisdiction.— 
The act of 1887, ch. 386, confers no criminal jurisdiction 
on justices of the peacein the city of Minneapolis.— 
State v. Hays, 8. C. Minn., June 5, 1888; 38 N. W. Rep. 365. 

177. JUSTICE OF THE PEACE—Pleading—Answer. 
When defendant in an action before a justice of the 
peace denies the correctness of the account, and avers 
that plaintiff is indebted to him in the sum of five thous- 
and dollars for breach of contract, and that plaintiff's 
aceount is part of said contract, but asks no judgment 
therefor, reserving his right to sue thereforin a court 
naving jurisdiction, he sets up a good defense in bar, 
and can introduce evidence in support thereof.—Collins 
v. Dignouity, 8. C. Tex., May 8, 1888; 8S. W. Rep. 326. 

178. LANDLORD AND TENANT—Repairs—Notice. A 
tenant is not entitled to recover against his landlord for 
injuries resulting from the defective condition of the 
leased building, though the landlord had covenanted 
to repair it, when he gave no notice to the landlord of 
its want of repair.—Sieber v. Blanc, 8. C.Cal., May 19%, 
1888; 18 Pac. Rep. 260. 

179. LIBEL AND SLANDER—Justification—Privilege.—— 
Under Virginia law, in actions for slander, under Code 
Va. ch. 145, § 2, or at common law, may justify by proviag 
the truth of the words, or that they were privileged.— 
Chafin v. Lynch, 8. C. App. Va., May 10, 1888; 68. E. Rep. 

74. 
180. L!ENS—Laborers. 
































Laborers on land have only 
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a general lien against the property of their employer, 
and not a special lien on the land on which they labor,.— 
Bramblet v. Lumsden, 8. C. Ga., May 7, 1888; 68. E. Rep. 
470. 

18]. LIMITATIONS—Adverse Possession. In an ac- 
tion for the recovery of land three years’ possession by 
a defendant, who cannot show his possession to be 
within the limits of the survey under which he claims, 
is not a bar, under Rev. St. Tex. 1879, § 3191.—Horst v. Her- 
ring, 8. C. Tex., May 8, 1888; 8 5S. W. Rep. 306. 

182. LrmIraTIONS — Adverse Possession — Improve- 
ments. The constructive possession of occupants 
of land under a junior title, as to a strip of interference 
between the two surveys, yields to that of the owner of 
the senior the instant he takes actual possession of any 
part of hisland. Ifthe junior owners took possession 
in good faith of the strip, believing they owned it, and 
improved it, upon a recovery by the senior owners they 
are entitled to the value of their improvements.—Hous- 
ton v. Brown, 8. C. Tex., May 4, 1888; 8 8S. W. Rep. 318. 

183. LIMITATIONS—Adverse Possession — Prescriptive 
Title. Two executors, without the knowledge or 
concurrence of .the third, sold land to A under their 
power in the will, and A held possession forthe time 
necessary to found a prescriptive title. A had sufficient 
notice to put him on inquiry, but there was no evidence 
of actual! notice or intentional wrong on his part. Plaint- 
iff, as heirs, knew of this sale soon thereafter, and some 
of them shared in the share in the proceeds: Held, that 
A acquired a good title by prescription.— Ware v. Bar- 
low, 8. C. Ga., May 9, 1888 ; 68. E. Rep. 465. 

184. MARRIAGE — Contract. A marriage contract 
which provides that the wife shall retain all her prop- 
erty for life, and that at her death it shall descend to 
her heirs, if she have any, if not to her husband or his 
heirs, is a valid contract.—Cole v. American, etc. Co.,8. C. 
N. H., March 16, 1888; 14 Atl. Rep. 78. 

185. MARRIAGE PROMISE—Breach — Demand. A 
formal demand of marriage is not necessary before an 
action for breach of promise can be brought, when de- 
fendant has adsolutely refused to marry plaintiff.—Ol 
son v. Solverson, 8. C. Wis., May 12, 1888; 38 N. W. Rep. 329. 

186. MASTER AND SERVANT — Negligence. Order 
granting a new trial affirmed, because court refused to 
give a proper instruction requested by defendant.—Ol- 
son v. Chicago, etc. R. R.,8. C. Minn., May 14, 1888, 38 N. W. 
Rep. 353. 

187. MECHANIC’s LIEN—Infancy. A mechanic’s lien 
cannot be obtained on an infant’s land by virtue of a 
contract with her.—Alvey v. Reed, 8. C. Ind., June 12,1888; 
17 N. E. Rep. 265. 

188. MInEs—Annual Expenditure—Register’s Receipt. 
An applicant for a patent on a mining claim, who 
bas made final entry and paid the purchase money, is 
not required to do any annual work pending the issu- 
ance of his patent. His receipt, so long as it is uncan- 
celed,js equivalent to a patent, so far as the rights of 
third parties are concerned.— Aurora H. C. M. Co. v. 86 
Mining Co., U.8.C.C. (Nev.), April 18, 1888; 34 Fed. Rep. 
515. 

189. MInEs—Land Office Decisions.——Upon questions 
of fact relative to applications for patents for mines, 
the decisions of the general land office are conclusive 
upon all parties. Upon questions of law their decisions 
can only be reviewed ina proper case upon a direct 
proceeding for that purpose. Evidence is inadmisible 
in an action at law to show error in their decisions upon 
matters submitted to them.—Aurora H. C.M. Co. v. 85 
Mining Co.,U.8.C.C. (Nev.), April 18, 1888; 34 Fed. Rep. 
615. 


























190. MORTGAGE.— Where a vendor assigns his claims 
to the purchase money for the land which he has sold 
as collateral security, for a debt, such assignment is a 
mortgage and the vendor is entitled to the right of re- 
demption.—Kinports v. Boynton, 8.C. Penn., May 7, 1888; 
M4 Atl, Rep. 185. 

191. MorTGaGE—F: | 





Adverse Possession.— 





A bought B’s equity of redemption and afterwards the 
commissioner’s deed upon foreclosure of mortgage, and 
continued in open and exclusive possession for twenty- 
three years: Held, that his title had become indefeasi- 
ble by adverse possession.—Chesebro v. Powers, 8. C. 
Mich., May 18, 1888; 38 N. W. Rep. 283. 

192. MORTGAGES — Foreclosure — Sale on Credit. 
When property is sold in foreclosure under order of 
court, reserving a lien to secure the unpaid money, on 
default in making such payments, when the rights of 
no innocent purchasers have intervened, the court may, 
before final decree of distribution, proceed to a sale of 
the property by rule on the purchaser to show cause.— 
Stuart v. Gay, May 14, 1888; 88. C. Rep. 1279. 

198. MORTGAGE—Pledge of Rents—United States. 
When land is mortgaged with power of sale, reserving 
to the mortgagor the right of possession, and to receive 
the rents until default, a pledge of rents accruing be- 
fore the sale under the mortgage will pass a right 
thereto against the mortgagee, even though the United 
States is the tenant, and before the claim therefor has 
been allowed.—Shepherd v. Thompson, U.S. 8.C., April 
30, 1888; 8S. C. Rep. 1250. 

194. MORTGAGE—Redemption—Bar. A bill to re- 
deem, filed by a junior mortgagee more than two years 
after the foreclosure of a mortgage under a power of 
sale, is barred by Alabama law.—Aiken v. Bridgeford, 8. 
C. Ala., May 22, 1888; 4 South. Rep. 266. 

19%. MORTGAGE—Redemption—Owner. An owner 
who has parted with his equity of redemption has 
waived his right to redeem. When the complainant 
made no tender of the purchase money or offer to re- 
deem, as required by statute, and the attorney who 
made the offer to redeem was not authorized to act, the 
complainant cannot recover.—Commercial R. E. § B. 
Ass. v. Parker, 8. C. Ala., May 22, 1888; 4 South. Rep. 268. 

19%. MORTGAGE—Redemption—Puarties. The stat- 
utory right of redemption of land sold under a power 
in a mortgage can only be executed by the persons 
named in the statute, and not by an assignee of the 
equity of redemption.—Powers v. Andrews, 8. C. Ala., 
May 22, 1888; 4 South, Rep. 263. 

197. MORTGAGE—Sale— Entry. A deed of trust au- 
thorized the trustee, if default was made at the request 
of the third party, to take possession, and after giving 
notice to sell: Held, that a sale by the trustee without 
entry or demand for possession was valid.— Vaughan v. 
Powell, 8. C. Miss., April 23, 1888; 4 South. Rep. 357. 

198. MORTGAGE—Sale—Purchase by Mortgagee. 
When a mortgagee, unauthorized thereto, purchases at 
his own Sale under the power in the mortgage through 
a third person, equity will set aside the sale at the re- 
quest of the mortgagor’s grantee, who files his bill 
within a reasonable time offering to do equity.— 
Thomas v. Jones,8. C. Ala., May 23, 1888; 4 South. Rep. 270. 

19. MORTGAGE—Sale under Power—Fraud. In an 
action to set aside a sale under a deed of trust for in- 
adequacy of consideration and fraud in preventing bid- 
ding, evidence of the price received at prior sales within 
seventeen months is admissible, as bearing on the 
question of value.—Keiser v. Gammon, 8. 0. Mo., May 21, 
1888; 88. W. Rep. 377. 

200. MUNICIPAL CoRPORATION—Contract — Statute. — 
Construction of New York statutes relative to public 
improvements in the city of New York, letting con- 
tracts to the lowest bidder, etc. ; a contract founded on 
arandom guess held to be invalid.—In re Anderson, N. 
Y. Ct. App., June 5, 1888; 17 N. E. Rep. 209. 

201. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Primary Liability ——One injured by reason of defective 
sidewalk cannot sue the city of Fond du Lac, by reason 
of its charter, when he admits that he has not obtained 
a judgment against the lot-owner. — Henker v. City of 
Fond du Lac, 8.0. Wis., May 12, 1888; 38 N. W. Rep. 187. 

202. MUNICIPAL CORPORATIONS—Grade of Streets.— 
Under the charter of the city of Napa, the board of 
trustees have power, without any petition being filed, 
to establish by one general ordinance the official grade 
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of all streets in the city.—City of Napa v. Easterly, 8. C. 
Oal., May 19, 1888; 18 Pac. Rep. 253. 

203. MUNICIPAL CORPORATIONS—License Tax—Unrea- 
sonable. When a city of the third class, having au- 
thority to license certain callings, imposes a license 
tax which is aclear and palpable attempt to destroy 
and forbid a legitimate, necessary and commendable 
business, such ordinance is void, but the courts will 
not interfere unless it be a flagrant case of excessive 
and oppressive abuse of power.—City of Lyons v. Cooper, 
8. C. Kans., May 4, 1888; 18 Pac. Rep. 296. 

204. MUNICIPAL CORPORATION—Ordinance — Nuisance, 
Construction of Rhode Island statutes relative to 
nuisances and the powers of municipal corporations 
in relation thereto.— State v. McCulla, 8.C. R. 1, April4, 
1888; 4 Atl. Rep. 81. 

205. MUNICIPAL CORPORATION — Sewers—Statute. 
Construction of Rhode Island statutes relative to sew- 
ers in municipal corporation.— Bishop v. Tripp, 8.C. RK. L, 
April 14, 1888; 14 Atl. Rep. 79. 

206. MUNICIPAL CORPORATION—Street Railways—Reg- 
ulation. The city of New Orleans has the exclusive 
power to grant franchises to street railways within its 
limits, including the right to regulate the fares.—Fore- 
man v. New Orleans, etc. R. R., 8. C. La., April 16, 1888; 4 
South. Rep. 246. 

207. NEGLIGENCE —Contributory—Defective Streets. — 
When the court has properly instructed as to the law of 
negligence in a case for injurles received at e defective 
street crossing, it is not error to refuse instructions 
asked.—Larsh v. City of Des Moines, 8. C. lowa, May 23, 
1888 ; 38 N. W. Rep. 384. 

208. NEGLIGENCE — Contributory—Railroad.——In this 
case the deceased was held to have been guilty of con- 
tributory negligence, when killed by a railroad train.— 
Guenther v. St. Louis, etc. R. R., 8. C. Mo., May 21, 1888; 
8 8. W. Rep. 371. 

209. NEGLIGENCE—Contributory—Proximate Cause.—— 
When the plaintiff, in getting on a moving street car, 
fell and was dragged 160 feet before the car stopped, he 
can recover, though he was guilty of negligence in try- 
ing to get on, if the driver could have avoided the injury 
by reasonable care in stopping the car after he was 
notified that plaintiff was being dragged.— Woodward v. 
West S. R. R., 5. C. Wis., May 5, 1888; 38 N. W. Rep. 347. 

210. NEGLIGENCE—Personal Injuries.——Circumstances 
stated under which an employee was not held liable to 
his employer for an accident caused by the negligence 
of his fellow servant.— Webber v. Piper, N. Y. Ct. App., 
June 5, 18883; 17 N. E. Rep. 216. 

211. NEGLIGENCE—Unavoidable Accident. Whena 
freight train breaks in two, and the plaintiff's team, 
frightened by the engineer’s signal of down brakes, 
run between the sections and are killed, but there is no 
evidence of negligence on the part of the railroad em- 
ployees, there is negligence on neither side and no re- 
covery can be had.— Buster v. Humphreys, U.8. C. C. Mo., 
March 29, 1888; 34 Fed. Rep. 507. 

212. NEGOTIABLE INSTRUMENT—Evidence.——In an ac- 
tion on a promissory note given by H to B it was held 
that evidence of B’s declarations that the note was not 
to be paid but only for money advanced by him to the 
wife of H, and the note was only given to secure the 
payment of interest to B, should be excluded.—Hydt v. 
Frey, 8. C. Penn., April 2, 1888; 13 Atl. Rep. 475. 

213. NEGOTIABLE INSTRUMENT—Lost Note.——An action 
at law can be maintained upon a note overdue but not 
destroyed.—Clark v. Snow, 8. C. Vt., May 22, 1888; 14 Atl. 
Rep. 87. 

214. NOVATION—Assuming Grantor’s Debt. When 
purchasers of real estate assume, as part of the purchase 
money, a debt owing by the grantor to A, such agree- 
ment makes them A’s debtors, and not merely agents 
of their grantor for its payment.— Rickman v. Miller, 8.C. 
Kan., May 4, 1888; 18 Pac. Rep. 304. 

215. NuIsANCE—Injunction.—It is a nuisance for@ar- 
riers to keep their horses and wagons standing habitu - 
ally upon the strest in front of a party’s house, so as to 























produce unpleasant odor and other annoyances. The 
party injured is entitled to an injunction against such 
nuisance of the street.—Lippincott v. Lasher, N. J. Ot. 
Chan., May 16, 1888; 14 Atl. Rep. 1038. 

216. OF¥1CE—Incumbent—Sualary.——Payment of salary 
by a county to one who holds the office under color of 
title thereto, is a good defense to a suit by one who is 
afterwards determined to have been the true officer.— 
Shaw v. County of Pima, 8. C. Ariz., May 23, 1888; 18 Pac. 
Rep. 273. 

217. OFFICERS—Accounting—Estoppel.——A settlement 
by a township board with the town treasurer does not 
estop the town from suing him for an additional amount 
found afterwards to be due, and overlooked in the set- 
tlement made by the board.— Township of Boardman v. 
Flagg, 8. C. Mich., May 18, 1888; 38 N. W. Rep. 284. 

218. PARTITION—Trusts.—Lana conveyed to a trustee 
in trust to permit grantor’s wife, after his death, to oc- 
cupy, pussess and enjoy the same for her support and 
the sustenance of ber children, and after her death for 
the benefit of her children, is not subject to partition at 
the instance of such children after the grantor’s death 
but before that of his wife.—Seibel v. Rapp, 8. C. App. 
Va., May 10, 1883; 6 S. E. Rep. 478. 

219. PARTNERSHIP —Account-books—Evidence. In 
an action to recover money due on contract, when one 
furnishes material and another does labor under an 
agreement to divide the profits, the original book of 
entry of the parties are proper evidence to show the 
amount of work done.—Morgans v, Adel, 8. C. Cul., May 
19, 1888; 18 Pac. Rep. 247. 

220. PARTNERSHIP — Estoppel. A partner cannot 
estop his copartners by representing partnership assets 
to be the individual property of a member of the firm.— 
Williams v. Lewis, 8.0. Ind., May 29, 1838; 17 N. E. Rep. 
262. 

221. PARTNERSHIP — Individual Debt. A partner 
has no right to transfer the partnership property in 
payment of the individual debt of his copartner with- 
out the latter’s knowledge and actual consent.— Brewster 
v. Reel, 8. C. lowa, May 22, 1888; 33 N. W. Rep. 381. 

222. PARTNERSHIP—Notice of Dissolution—Notes. 
A gave B his individual note for a firm debt and after- 
wards notified bim that he had bought out the busi- 
ness and would make,some turn and save B from loss. 
B afterwards extended the note, and A died insolvent. 
In a suit on open account by B againstthe surviving 
partner, whether the notice charged B with knowledge 
that A assumed the firm liabilities, the surviving part- 
ner then standing as surety and discharged by the ex- 
tension of the note, was a question for the jury.—John- 
son v. Emerick, 8.C. Mich., May 11, 1888; 38 N. W. Rep. 

















223. PARTNERSHIP — Partners. One who was re- 
fused permission into afirm cannot be held to contrib- 
ute as a partner to debts paid by members of the firm, 
though by his consent a partner contributed certain 
real estate belonging to the two to the firm, agreeing 
to divide his share of the profits with him.—Riedeburg 
v. Schmitt, 8. C. Wis., May 12, 1888; 38 N. W. Rep. 336. 

224. PATENTS—Infringement—Measure of Damages.—— 
In un action for infringement of a patent of a peculiar 
square-shaped dish, the measure of damages is the dif- 
ference between the profits fairly attributable to plaint- 
iff’s design, which defendant would have derived from 
the adoption of plaintiff's peculiar variety of square- 
shaped dish, and those which we would have derived 
from the sale of other non-infringing square-shaped 
dishes.— Tompkinson v. Willets M. Co., U. 8. C. 0. (N, Y.), 
March 26, 1888; 34 Fed. Rep. 536. 

225. PATENTS—Friction Drums for Pile Drivers. 
The use a drum having a side-wise friction surface is 
not a violation of an injunction against infringing pat- 
ent 9,289 to Icker for an improvement in friction drums 
for pile drivers, under the ruling in 20 Fed. Rep. 114.— 
Munday v. Lidgerwood M. Co., U. 8.0.0. (N. Y.), March 
27, 1888 ; 34 Fed. Rep. 541. 

226, PATENTS—Hydrant.——-Reissued patent 6,990 to 
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T. R. Bailey, for improvements in hydrants, is void for 
attempted expansion of the original patent, number 
75,344.—Flower v. City of Detroit, U. 8.8. C., May 14, 1888; 
88. ©. Rep. 1291. 

227. PATENTS — Licenses — Covenants. A and B 
owned similar patents, and they agreed, that so long as 
A should perform certain covenants and B should make 
certain payments, neither should sue the other on his 
patent. A broke his covenant: Held, that A could not 
sue B’s licensee on his patent.—Seibert C. O. C. Co. v. 
Manniug, U.8.C.C. (N. Y.), March 26, 1888; 34 Fed. Rep. 
538. 

228. PATENTS—Ore-Stamp Feeders—Answer.—— The 
first claim of patent 140,250 to Cusenbany and Mars is 
not infringed by a device for feeding ore-stamps, which 
has a smooth feed cylinder not formed into chambers. 
Said claim, which consists in mounting the feed-cylin- 
der upon a movable frame is not patentable. Thenon- 
patentability of the patented claim may be availed of 
as a defense in a suit for infringement without setting 
it up in the answer.—Hendy v. Golden S. § M. I. W.,U. 8. 
8. C., May 14, 1888; 8S. C. Rep. 1275. 

229. PLEADING—Amendment—Costs. No applica- 
tion to amend, after along trial and an appeal and a 
decision thereon, by adding a plea of privileged matter, 
was allowed on condition that defendant pay $1,000, 
costs of motion and plaintiff be allowed to increase his 
ad damnum clause: Held, that such conditions were un 
reasonable and an abuse of discretion.—People v. Judges 
of Court, 8. C. Mich., May 18, 1888; 38 N. W. Rep. 322. 

230. PLEADING —Amendment—New Issue.— Where, in 
a case pending for a year on an insurance policy, the 
defense is concealment, misrepresentation, and that 

aintiff caused the fire, a motion at the trial to add the 
plea that plaintiff had burned a building formerly stand- 
ing on the same premises, should not be granted with- 
out some showing to support it.—Deline v. Michigan F. § 
M. I. Co., 8. C. Mich., May 22, 1888; 38 N. W. Rep. 298. 

231. PLEADINGS—Amendment—Time. A court can- 
not, under the Texas law, without any showing of sur- 
prise orinjury by the rulings of the court, or that the 
party has a meritorious cause of action or defense, after 
announcement of ready for trial, allow pleadings to be 
amended asa matter of course.—Haims v. Spence, 8. C. 
_Tex., May 4, 1888; 8S. W. Rep. 313. 

232. PLEADING—Answer — General Denial. When 
an action is brought to recover unliquidated damages, 
an allegation of their amount is not traversable. A 
general denial puts in issue every allegation.—German 
A. Bank v. White, 8. C. Minn., June 5, 1888; 388 N. W. Rep. 
361. 














233. PLEADINGS—Assault and Battery—Plea in Mitiga- 
tion. In a civil suit for damages for assault and 
battery, defendant pleaded in mitigation that plaintiff 
had vilified his sister, that he sought plaintiff and gave 
him an opportunity to clear himself by naming the 
originator of the slander, which he failed to do, when 
he horsewhppied him: Held, that the plea was not 
good on demurrer, the facts not constituting a justifi- 
cation.— Brooks v. Carter, U. 8. C. C. (Gu.), March 21, 1888; 
$4 Fed. Rep. 505. 

234. PLEADINGS — Counterclaim — Proof. A sued 
on a building contract, alleging due performance. B, 
the defendant, set up a counterclaim for damages for 
non-performance. A replied, excusing strict perform- 
ance. Trial by jury: Held, it was noterror to allow A 
to prove the amount due him on the contract, and B to 
prove damages for non-performance. — First Baptist 
Church v. Sigwald, 8. C. Kan., May 4, 1888; 18 Pac. Rep. 
289. 

235. PLEADING—Dewurrer. A demurrer will only 
lie to a whole pleading, or to the whole of a single cause 
of action or defense.—Knoblanch v. Foglesong, 8. C. Minn., 
June 5, 1888; 38 N. W. Rep. 366. 

236. PLEADING—Discharge—Injury to Character.—In 
an action by an employee against a master for wrong- 
ful discharge, the complaint contuining no allegation of 
malice or special damage beyond the loss of position 














and wages, the admission of evidence of special damage 
by loss of character is reversible error.—Lee v. Hill, 8. O. 
App. Va., May 10, 1888; 6 8. E. Rep. 473. 

237. PLEADING — Easement — Water-course. An 
averment in a complaint of an agreement with defend - 
ant’s grantor, under which plaintiff long enjoyed and 
now Claims a right to receive upon his land water from 
astream by means of an acqueduct constructed over 
defendant’s land, which defendant has destroyed, is a 
sufficient allegation of a right of easement over defend- 
ant’s land, although not alleging the agreement to have 
been in writing.—Zmerson v. Bergin, 8. C. Cal., May 19, 
1888 ; 18 Pac. Rep. 264. 

238. PLEADING — Exhibit. An affidavit of defense 
which refers to a written instrument that is accessible 
to the defendant, but is not made an exhibit nor pro- 
duced,is fatally defective.—City of Erie v. Butler, 8. C. 
Penn., May 14, 1888; 14 Atl. Rep. 153. 

239. PLEADING — General Denial—Ejectment. The 
defendant, under a general denial in ejectment, may 
show that the deed from him to plaintiff, on which 
plaintiff rests his title, was founded on a consideration 
illegal by statute and therefore void.-Sparrow v. Rhoades, 
8. C-Cal., May 19, 1888; 18 Pac. Rep. 245. 

240. PLEADING — Hypothetical Statements. Hy- 
pothetical statements or admissions may be made in an 
answer for the purpose of a special issue or separate 
defense.—Munnemacker v. Johnson, 8. C. Minn., May 11, 
1888; 38 N. W. Rep. 351. 

241. PLEADING—Multifariousness ——A creditor’s bill, 
asking an attachment against husband and wife, non- 
residents, on certain land conveyed by the husband to 
the wife, a juadgmeiat setting aside said conveyance and 
subjecting the land to such judgment is not multifari- 
ous —Taylor v. Branscombe, 8. C. Iowa, May 24, 1888; 38 
N. W. Rep. 400. 

242. PLEADINGS—Proof—Variance. In an action by 
an employee against a railroad for injuries received by 
reason of the incompetency, recklessness and brutal 
conduct of a foreman, proof that the foreman com- 
pelled him to take the position where he was hurt, and 
that the injury was caused by the defect in an iron bar 
placed under the pipes, being unloaded, and the failure 
to place pieces of wood under them varies from the 
petition, and will not sustain a judgment for plaintiff.— 
Tsher v. St. Louis, etc. Co.,8.C. Mo., May 21, 1888; 88. W. 
Rep. 367. 

243. PLEADING—Trespass to try Title—Payment. 
On trespass to try title, where plaintiff alleges owner- 
ship generally, he is properly permitted to prove facts 
tending to show he has either the legal or equitable 
title, and his petition need not specifically allege the 
payment of the purchase money.— Morris v. Rhine, 8. C. 
Tex., May 4, 1888; 8S. W. Rep. 315. 

244. Poor—Support of Paupers. Under Iowa laws, 
the board of supervisors of a county having a poor 
house may deny relief to a poor person, after the town- 
ship trustees have determined that he is a proper sub- 
ject for relief, and that,in their judgment, he should 
not be sent to the county poor house.—EZliison v. Harri- 
son County, 8. C. lowa, May 22, 1888; 38 N. W. Rep. 872. 

245. PooR DEBTOR — Practice. The omission of 
the officer to return process on which a poor debtor's 
bond was taken, is no defense to an action on the land. 
— Robinson v. Williams, 8. J.C. Me., March 8, 1883; 14 Atl. 
Rep. 67. 

246. POWERS—Will—How Executed. Where land 
in South Carolina was devised by a resident of the Stute 
with power of appointment in the devisee by her last 
will and testament duly executed, a will duly executed 
by the law of another State, but not conforming to 
South Carolina law, was not a valid execution of the 
power.—Blount v. Walker, 8. C. 8. Car., April 23, 1888; 6 8. 
E. Rep. 558. 

247. PRACTICE—Filing — Appeals From Justices. 
































Code Iowa, § 200, providing that no pleading will be 
deemed filed until an entry upon the appearance docket 
has been made, does not apply to the filing of the 
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papers by a justice of the peace when an appeal from 
him is taken.—Aarrison v. Clifton, 8. C. lowa, May 25, 
1888; 38 N. W. Rep. 406. 

48. PRACTICE—Injuries—Personal Examination. 
In an action for personal injuries it is not error to re- 
fuse an order requiring plaintiff to submit to a personal 
examination by a medical commission, where she is 
cross-examined before the motion is made in the pres- 
ence of physicians as to her physical condition, and 
there is evidence on that point covering almost her en- 
tire life.— Owens v. Kansas City, etc. R. Co., 8. C. Mo., May 
21, 1888; 8S. W. Rep. 350. 

249. PRACTICE—Motion for New Trial—Time of Filing. 
In a petition for a new trial, when no motion there- 
for was filed in the term of the judgment, an allegation 
that petitioner’s counsel and other attorneys refused to 
file the motion, unsupported by an affidavit, is not a 
sufficient excuse for the delay.— McGloin cv. McGloin, 8. C. 
Tex., May 8, 1888; 8S. W. Rep. 305. 

250. PRACTICE — Officer—Juror. One employed by 
a sheriff to serve subpeenas is not competent to serve as 
a juror in the criminal case in which he has summoned 
witnesses.—Zimmerman v. State, S.C. Ind., May 30, 1888; 
17 N. E. Rep. 258. 

251. PRACTICE — Trial — Remarks of the Judge. 
Where the judge, during the trial, commented on the 
case, butin his charge explained his remarks as re- 
gretting the bitterness between relatives and as not ex 
pressing any feeling on either side, it was held that his 
remarks were not prejudicial to defendant, the appel 
lant.— Ransom v. Bartley, 8. C. Mich., May 18, 1888; 38 N. 
W. Rep. 287. 

252. PRIVILEGED COMMUNICATIONS — Witness — Physi- 
cian. In Indiana, a physician is not authorized to 
disclose as a witness his knowledge of the mental and 
physical condition of his patient, whether that kKnowl- 
edge was derived from his own observation or from the 
communications of his patients.—Kenston v. Simpson, 8. 
C. Ind., May 29, 1888; 17 N. E. Rep. 261. 

253. PUBLIC Lanp—Pre-emption — Trespass. One 
-who pre-empts public land, proves up and gets the re- 

ceiver’s receipt, can recover against one trespassing 
thereon after the date of filing.—St. Onage v. Day, 8. C. 
Colo., May 11, 1888; 18 Pac. Rep. 278. 

254. PuBLIC LaNpSs—Purchase From State—Applica- 
tion.— An affidavit for purchasing land from the State, 
in conformity with Pol. Cal. Code, § 3495, but not in con- 
formity with Pol. Cal. Code, § 3500, is insufficient, when 
other land, any portion of a sixteenth or thi:ty-sixth 
section of a township is applied for.—McEntee v. Cook, 8. 
C. Cal., May 19, 1888; 18 Pac. Rep. 258. 

255. RAILROADS—Crossings—Collisions. \ railroad 
engineer has not fully performed his duty by stopping 
his train at a stopping-board before reaching a railway 
crossing. Itis his duty to observe also the crossing 
track to see if there is any danger of a collision before 
proceeding.— Pratt v. Chicago, etc. R. Co ,8. C. Minn., June 
5, 1888; 38 N. W. Rep. 356. 

256. RAILROADS—Grade Crossings — Injunction. A 
railroad is entitled to an injunction against another to 
prevent it from crossing its track on grade at a point, 
which would require plaintiff's trains to stop on a de- 
scending or ascending grade, when the increased cost 
to defendant of an undercrossing will be less than 
$15,000, under Code Iowa 1880, § 1265.—AHumeston, etc. R. 
Co. v. Chicago, etc. R. Co., 8. C. lowa, May 26, 1888; 38 N. 
W. Rep. 413. 

257. RECEIVER—Jurisdiction.——It is no jurisdictional 
bar to an action at law aguinst a receiver appointed by 
a court of equity that leave of that court to institute the 
action had not been previously obtained.— Town of Rox- 
bury v. Central, etc. Co., 8. C. Vt., May 30, 1888; 14 Atl. Rep. 
92. 

258. REMOVAL OF CAUSE—Penal Action. —An action 
under the statute of New Hampshire which reqnpires 
officers of corporations to furnish copies of records, etc., 
to stockholders, is a civil action, and may be removed 
as such, in a proper case, to the United States circuit + 
































court.— Robertson v. Kottell, 8. C. N. H., March 16, 1888; l4 
Atl. Rep. 78. 

259. RIPARIAN RIGHTS—Accretion—Boundaries. A 
deed, conveying land formerly fronting on a river by its 
section number, passes title to land added thereto by 
accretion.— Tappendorf v. Downing, 8. C. Cal., May 19, 1888 ; 
18 Pac. Rep. 247. 

260. RIPARIAN RIGHTS—Ailusion—Public Use. The 
banks of a river are not sold, they pass as an accessory 
of the continguous land when sold. A city cannot con- 
struct permanent edifices upon the batture to the detri- 
ment of the riparian owner, or to the inconvenience of 
the public. The use of the property as a lunding and 
wharf for the reception of coal boats and coalis a public 
use, and the riparian owner is not entitled to the reve- 
nue paid by parties for such privilege.—Leonard v. City 
of Baton Rouge 8. U. La., May 21, 1888; 4 South. Rep. 241. 


261. SALE—Approval—Return.——When a plaintiff has 
sold personal property to defendant with the privilege 
of returning it in a certain time, and it appears that 
part of it was returned and kept by the plaintiff, it will 
be presumed that it was returned under the contract, 
and the plaintiff cannot recover the price of the whole 
property.—Smith v. Minnesota T. P. Co., 8. C. Minn., May 
29, 1888; 38 N. W. Rep. 204. 

262. SaLE—Action for Price—Waiver of Quality. A 
sold B wire rope, representing it to be strong enough 
for B’s purposes. B refused to receive the rope when it 
arrived, but afterwards took it and made a payment on 
account. It had then broken once and broke often 
afterwards. A sent his bill in, but no defense was 
claimed. After suit was brought and a few days before 
trial, two years and a half ufter the purchase, defendant 
set up as a defense the defects in the rope: Held, that 
defendant had waived such defense by his long silence. 
— Roebling v. Winthrop- H. Co., 3. C. Mich., May 18, 1838; 
38 N. W. Rep. 310. 

263. SALE — Conditional — Rights of Purchaser. 
Where the purchaser, in possession of property under a 
contract that the title shall remain in the vendor till full 
payment, has paid part of the purchase price, and the 
vendor has replevied it witbout a proper demand, the 
purchaser may wuive a return of it and take judgment 
against the vendor for the value of his interest therein. 
—New Home S. M. Co. v. Bothane, 8. C. Mich., May 23, 
1888; 38 N. W. Rep. 326. 

264. SaLE—Conditional Sale —Replevin.——One who has 
sold chattels upon condition und received partial pay- 
ments, and has agreed with the purchaser that he 
would take back the property and repay the money 
paid, cannot afterwards in replevin recover the prop- 
erty without muking such repayment. — Carpenter v. 
Chase, 8. C. N. H., March 6, 1888; 14 Atl. Rep. 76. 

265. SaLE—Future Crops—Warranty.——One who sells 
future crops, under California law, warrants that they 
shall be sound and merchantable at the place of pro- 
duction.— Blackwood v. Cutting P. Co., 8. C. Cal., May 19, 
1888 ; 18 Pac. Rep. 248. 

266. SALE — Price — Discount — Instruction. When 
persons, by contract, are to receive certain commissions 
in case they buy certain property at a price stated, 
the court should instruct the jury to deduct such com- 
missions in case they find the plaintiff is entitled to re- 
cover in his action on the contract.—Llewellyn, etc. Co. 
v. Malter, 8. C. Cal., May 22, 1888 ; 18 Pac. Rep. 271. 

267. ScHOOLS—Contracts — Ratification.——A contract 
for building a school house, made by only one member 
of the board, may be ratified and made binding upon 
the school district by the full school board or by the 
school district.—Sullivan v. School District, 8. C. Kan., 
May 4, 1888; 18 Pac. Rep. 287. 

268. SHERIFF—Malicious Attachment — Liability. 
The owner of property taken on attachment, where the 
proceedings are valid and regular, has no cause of ac- 
tion against the sheriff for such detention, though the 
sheriff knew that the plaintiff had no cause of action 
and had sued out the writ with a malicious intent. He 
may recover actual and exemplary damages in such 




















cna Seep eee 


ea 


USS 


aa aS 


Ss a 


eee aa se 


i 
4 
i 
i 
th 
i 
! 








80 ; THE CENTRAL LAW JOURNAL. No. 3 








case against the plaintiff in such suit.—Rice v. Miller, 
8. C. Tex., May 4, 1888; 8S. W. Rep. 317. 

269. STOCK EXCHANGE—Forfeiture of Seat ——One who 
has assented to the rules of a stock exchange, of which 
he is a member, and has afterwards forfeited his seat 
by infraction of those rules, cannot complain of them 
as against public policy.— Belton v. Hatch, N. Y. Ct. App. 
June 5, 1888; 17 N. E. Rep. 225. 

270. STOCK- KILLING — Damages—Attorney’s Fee. 
The act of Michigan allowing a $25 attorney’s fee to be 
taxed against a railroad when judgment goes aguinst it 
for killing stock caused by lack of fencing, is unconsti- 
tutional.— Wilder v. Chicago, etc. R. R., 8. C. Mich., May 
18, 1888; 38 N. W. Rep. 289. F 

271. SuNDAY—Intoxicating Liquors. It is not nec- 
essary for the prosecution to prove the names of per- 
sons to whom intoxicating liquors were sold on Sunday 
if the defendant himself proves those names.—Stolte v. 
State, 8. C. Ind., May 30, 1883; 17 N. E. Rep. 258. 

272. TAXATION — Assessment — Stutute.———Construc- 
tion of New York statutes relative to the rectification of 
assessments of property for taxation.— People v. Carter, 
N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 222. 

273. TAXATION—City and County Property. A city 
jot, owned and used by the county and another city as a 
landing place for aferry muintained by them, is exempt 
from taxution,— Black v. Sherwood, 8. C. App. Va., May 
10, 1888; 6 8. E. Rep. 484. 

274. TAXATION—Interest—State Tax Interest re- 
quired to be colleeted upon delinquent taxes is not a 
penalty, which is to go tothe county under Pol. Code 
Cal., § 3886, and that portion of the interest collected, 
which accrues on the State tax, should be paid to the 
Stute.— People v. Reis, 8. C. Cal., May 22, 1883; 18 Pac. Rep. 
309. 

275. TAXATION.—Notice of Sale—Return of Printers.— 
When the printer fails to return the affidavit of the pub- 
lication of notice of sale of real estate for delinyuent 
taxes within fuurteen days thereafter, the fee therefor is 
not a county liability nor a charge aguinst the real es- 
tate, and to include such illegal churge in the amount 
for which the property was sold will vitiate the tax- 
sale.—For v. Cross, 8. C. Kans., May 4, 1888; 18 Pac. Rep. 
300. 

276. TAXATION— Redemption — Improvements. In 
an action for the redemption of Jund from a tyx-sale, 
after delivery of the treasurer’s deed, under Code Iowa 
§ 893, the right to redeem and the question of compensa- 
tion for improvements can both be determined.—Servin 
v. Brush, 8. UC. lowa, May 18, 1888; 38 N. W. Rep. 375. 


277. TAXATION—Sale—Excessive Levy. The levy of 
a tax-execution for $3.60 ou 100 acres of land, worth $1,200, 
is a fraud on the law, and adeed made in pursuance of 
such levy und sale is void on its fuce, if it shows the ex 
cessive sule.— Brinson v. Lassiter, 8. C. Ga., May 2, 1883; 
68. E. Rep. 468. 

278. TAXATION — Sale — Reimbursement. The right 
to recover the taxes paid, when the sule is adjudged 
void, does not depend upon the reasons stated in the 
judgment, for which the tax-sale has been set aside, nor 
is it necessary that a vulid tax should have been levied 
on the property.—£aston v. Hayes, 8. C. Minn., June 6, 
1888 ; 38 N. W. Rep. 364. 

279. TAXATION — Sale — Statutes. The law of 1887 
authorizes the sale of land for unpaid taxes assessed 
for the year 1884 under the tax luw of 1882, and subse- 
quently allowed to become a lien on the land without 
objection by the owner.— Humphrey v. Stecens, 8.C. Mich., 
May 18, 1888; 38 N. W. Rep, 214. 

230. TAX COLLECTOR—Bond. To maintain an ac- 
tion on a tax-collector’s bond it is necessury to show 
what tax-bills were delivered to him, how much he col- 
lected and how much he paid to the treasurer.— Town of 
Ferrasburg v. Martin, 8. C. Vt., May 24, 1888; 14 Atl. Sep, 
88. 

281. TENANTS IN COMMON-—Betterments—Parti 

he statutory doctrine of betterments and the act of 
































1885 do not apply to an action for partition between ten- 
ants in common, which is governed by the equitable 
doctrine of the accountability of one tenement in com- 
mon to his co-tenants when he bas increased the value 
of the common property by improvements, and is at 
the same time liable for rents and profits.—McGee v. 
Hall, 8. C. 8zCar., May 7, 1888; 6 8. E. Rep. 566. 

282. TOLL. RoaADsS—Expiration of Franchise. When 
a toll company has received its franchise under an or- 
der of the county board of comwissioners, which is au- 
thorized to grant such franchise for a term of years not 
exceeding 15 from the date of the charter, such com- 
pany has no right to collect tolls after the expiration of 
the 15 years.— People v. Anderson, etc. R. Co., S.C. Cal., May 
19, 1888; 18 Pac. Rep. 308. 

283. TRADE-MARK—Infringement —Damages. The 
owner is entitled to recover of the infringer of a trade- 
mark the profits arising from the sale of the spurious 
goods with the trade-mark impressed on them.—Ben- 
kert v. Feder, U.S. C. C. (Cal.), May 26, 1888; 34 Fed. Rep, 
534. 
284. TRO vER AND CONVERSION. Money placed in 
the hands of a broker to margin a certain quantity of 
oilto be purchased by the latter, which purchase is not 
fully carried out, cannot be recovered in trover.— Davis 
v. Thompson, 5. C. Penn., May 14, 1888; 14 Atl. Rep. 169. 

285. TROVER AND CONVERSION—Identification of Prop- 
erty. A sold logs to B through his agent, the prop- 
erty remuining in A tillthe agent paid therefor, which 
were marked with B’s mark, and placed in C’s boom 
with other logs belonging to B similarly marked. After 
C has delivered logs to B in exces; of those purchased 
from A, C is not liable to A for delivering other logs to 
B after notification from A that he has rescinded the con- 
tract forthe agent’s fuilure to pay and claimed the logs, 
since A must identify the property described in the dec- 
laration and its conversion by C.—Hunce v. Tittubawassee 
B. Co., 8. C. Mich., May 11, 1888; 38 N. W. Rep. 228. 

286. Trost — Construction — Fee-tuil. A father 
provided by deed that the income of certain lands 
should be appropriated to his use and support during 
his life; that his son should be responsble for his sup- 
port during his life; that the son should have a life estate 
in those lands if he survived his father, and that ufter the 
death of the son the land should be divided among his 
heirs: Held, thatthe son took a conditional estute in 
the lands, and upon the death of the father who sur- 
vived the son, the heirs of the son should tuke the land 
in fee-simple, and that the deed did not create an estate 
in fee-tuil.— Little v. Wilcox, 8.C. Penn., March 26, 1888; 13 
Atl. Rep. 468. ; 

287. TrustT— Duty of Trustee—Separate Funds. 
Where by a will several funds are devised for the bene- 
fit of different persons, it is incumbent upon the trustee 
to keep the accounts of each fund separate and distinct 
from each other.—McCulloug’’s, etc. Co.v. McCullough, 
N. J. Ct. Chan., May 29, lse8; 14 Atl. Rep. 123. 


























RECENT PUBLICATIONS. 





AMERICAN STATUTE Law, First Supplement, Con- 
taining the Repeals, Amendments and Additions 
made in all the States and Territories by the An- 
nual Laws of 1886 and 1887, and Presenting the 
Law asin Force 7 1, 1888. By Frederic J. 
Stimson. Boston: Charles C. Soule, Law Pub- 
lisher. 1888. , 

This volume, it will be observed, is the first supple- 

ment to Mr. Stimson’s work on American Statute 
Law, which has heretofore been noticed in these col- 
umns. The supplement completes Mr. Stimson’s 
work for the present at least, and brings the statute 
law of the United States down to date, and is, of 
course, indispensable to those who possess Mr. Stim- 
son’s valuable work. The author is entitled to the 
thanks of the profession for his care and diligence in 
the preparation of the supplement. 
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